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|. Introduction

1.  Since 1985, the Commission has regulated Comsat Corporation ("Comsat") as a
dominant common carrier in the provision of its International Telecommunications Satellite
Organization ("INTELSAT") services. Comsat now petitions the Commission seeking
reclassification as a non-dominant common carrier for its provision of INTELSAT services and,
therefore, elimination of rate of return regulation and structural separation requirements for its
INTELSAT services.* Alternatively, Comsat requests forbearance, under Section 10 of the
Communications Act of 1934, as amended (the "Communications Act"),? from continued
dominant common carrier regulation of its tariffed INTELSAT services® and from structural
separation and rate of return regulation of its INTELSAT services. The action we take today is
the third action taken by the Commission within the past two years to grant regulatory relief to
Comsat in connection with its INTELSAT services.*

2. Inthis Order and Notice of Proposed Rulemaking ("Order"), we grant Comsat's
request for reclassification as a non-dominant carrier in its provision of INTELSAT: (a)
switched voice and private line services between the U.S. and those countries not listed on
Appendix A to this Order; (b) occasional-use video service® between the U.S. and those
countries not listed on Appendix B to this Order; and (c) full-time video service and earth
station services between the U.S. and all geographic markets. The marketsin which we
reclassify Comsat as a non-dominant common carrier are collectively referred to as the

See Petition of Comsat Corporation filed on April 24, 1997; File No. 60-SAT-I1SP-97
("Comsat Petition").

47 U.S.C. § 160.

Although Comsat does not define "INTELSAT services' in its pleadings, we refer to
"INTELSAT services' as those switched voice, private line, full-time video, occasional-use
video and earth station services provided by Comsat using INTELSAT satellites.

See Comsat Corporation Petition for Partial Relief From the Current Regulatory Treatment of
Comsat World Systems Switched Voice, Private Line, and Video and Audio Services, Order,
RM-7913, FCC 96-349, 136 (1996)("August 1996 Order"); See Comsat Corporation Petition
for Partial Relief From the Current Regulatory Treatment of Comsat World Systems' Video
and Audio Services, Order, File No. 14-SAT-1SP-97, DA 97-1741, 151 (rel. August 14, 1997)
("August 1997 Order").

Full-time video service and occasional-use video service are defined infra at nn. 37 and 39.

4
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"competitive markets." We deny Comsat's reclassification request with respect to the provision
of INTELSAT: (@) switched voice and private line service between the U.S. and the 63
countries listed on Appendix A to this Order; and (b) occasional-use video service between the
U.S. and the 142 countries listed on Appendix B to this Order. The markets in which we deny
Comsat's request for reclassification as a non-dominant common carrier are collectively referred
to as the "non-competitive markets.”

3. With respect to Comsat's provision of switched voice, private line and occasional-
use video services to non-competitive markets, where we find Comsat continues to be dominant,
we also deny Comsat's alternative request for forbearance from enforcement of Sections 61.58
and 61.38 of the Commission's dominant common carrier tariff rules. We find that enforcement
of these rulesis necessary to ensure just and reasonable rates for these services, to protect
consumers and to be consistent with the public interest.

4. By virtue of our decisions finding Comsat non-dominant in the provision of
switched voice, private line, full-time video, occasional-use video and earth station services to
competitive markets, we eliminate the Commission's rate of return regulations as they apply to
these services in the competitive markets. 1n addition, we find that continued rate of return
regulation that would be applicable to Comsat's switched voice, private line and occasiona-use
video services to non-competitive markets may not create adequate efficiency incentives for
Comsat and requires administratively burdensome cost allocation rules to enforce. In light of
these concerns, we will consider replacing existing rate of return regulation of Comsat in these
dominant markets with an alternative form of incentive based regulation and invite public
comment on the Commission's tentative conclusions with respect to an alternative incentive
based regulation plan for Comsat on an expedited basis.

5. We conclude that elimination of the structural separation requirements for Comsat's
INTELSAT servicesisjustified by our finding that Comsat is non-dominant in five product
markets, which, in the aggregate, accounted for approximately 85 percent of Comsat's revenues
from INTELSAT servicesin 1996. We further find that Comsat's continued dominance in the
provision of switched voice, private line and occasional-use video services to non-competitive
markets is an insufficient basis for continuing to require structural separation because the costs
of imposing such a requirement would exceed any potentia benefits to competition. We retain,
however, the requirement that Comsat maintain existing cost allocation and accounting
requirements.

6. Wedeny the following PanAmSat Corporation petitions, motion and application for
review filed in connection with related pending proceedings: (a) application for review of the
International Bureau's decision granting streamlined tariff relief for Comsat's full-time video and
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for its occasional-use video services;® (b) petition for reconsideration of our decision granting
streamlined tariff relief for Comsat's switched voice and private line servicesin 1996;” and (c)
petition to reopen proceedings regarding changes in the corporate structure of Comsat.? In
addition, PanAmSat filed a motion requesting that the Commission apply the "fresh look"
doctrine to Comsat.” We will address the issues raised in PanAmSat's motion separately and not
in this Order. In addition, we will initiate a proceeding expeditiously to explore the legal,
economic and policy ramifications of direct accessto the INTELSAT system.

1. Background

7.  The Communications Satellite Act of 1962 (the "Satellite Act") authorized the
formation of Comsat as a non-governmental for-profit stock corporation for the purpose of
creating asingle global commercial telecommunications satellite network that would provide
expanded telecommunications services to all areas of the world and contribute to world peace
and understanding.® The Satellite Act authorizes Comsat to participate in the planning,
construction, ownership, management and operation of that global system. The global system
became the International Telecommunications Satellite Organization ("INTELSAT"), which was

See In re Petition of Comsat Corporation For Partial Relief from the Current Regulatory
Treatment of Comsat World Systems' Video and Audio Services, PanAmSat Corporation
Application for Review, dated September 15, 1997, File No. 14-SAT-I1SP-97.

See Comsat Corporation Petition or Partial Relief From the Current Regulatory Treatment of
Comsat World Systems Switched Voice, Private Line and Video and Audio Services,
PanAmSat Corporation Petition for Reconsideration, dated September 16, 1996, RM-7913.

See Changes in the Corporate Structure and Operations of the Communications Satellite
Corporation, Petition to Reopen Proceedings, CC Docket No. 80-634 (May 12, 1992).

See Motion Pursuant to Sections 201 and 205 of the Communications Act of 1934 to Apply
the "Fresh Look" Doctrine to Comsat, dated April 25, 1995, File No. 108-SAT-MISC-95. See
also Letter dated February 19, 1998, from The Satellite Users Coalition, to Ms. Magalie
Roman Salas, Secretary, Federal Communications Commission (" The Satellite Users Coalition
Letter").

10 See 47 U.S.C. §§ 731 and 701.
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established on August 20, 1971." On the same date, Comsat and INTELSAT entered into the
Operating Agreement Relating to the International Telecommunications Satellite Organization
"INTELSAT" (the"INTELSAT Operating Agreement"), which sets forth Comsat's rights and
obligations as the U.S. Signatory to INTELSAT. Comsat, asthe U.S. Signatory to INTELSAT,
was authorized to, among other things, furnish for hire INTELSAT's channels of communication
to authorized carriers and other authorized entities.*?

8. The Satellite Act deems Comsat to be a common carrier within the meaning of
Section 3(10) of the Communications Act, and fully subject to the provisions of Title Il and
Title 111 of the Communications Act.®* Title Il of the Communications Act, among other things,
requires that acommon carrier file with the Commission a schedule of charges ("tariffs’) for its
communications services and grants the Commission authority to issue regulations related
thereto.* Title 111 of the Communications Act gives the Commission broad authority to grant
radio licenses for uses of the electromagnetic frequency spectrum that are in the public interest,
convenience and necessity.® As acommon carrier, Comsat must file tariffs for its INTELSAT
services in accordance with Title I and is required to be licensed under Title 111 to use specific
radio frequencies for the transmission of those services to and from the U.S. viaINTELSAT
satellites. The Commission is authorized to regulate Comsat in its administration of the
Communications Act and to prescribe rules to carry out the provisions of the Satellite Act.™

1 In 1964, the U.S. and other nations formed the organization that became INTELSAT. See

Agreement Establishing Interim Arrangements for a Global Commercial Communications
Satellite System, dated Aug. 20, 1964. 15 U.S.T. 1705. In 1971, the Agreement Relating to
the International Telecommunications Satellite Organization "INTELSAT," dated Aug. 20,
1971, was concluded forming the INTELSAT organization. 23 U.S.T. 3813 (the "INTELSAT
Agreement”). The INTELSAT Agreement entered into force on Feb. 12, 1973.

12 See 47 U.S.C. § 735(8)(2).
13 Id. § 741.

14 Seeid. § 203.

15 Id. § 301 et seq,

16 Id. at 88 721(c). The Commission has exercised its regulatory authority over Comsat under the

Satellite Act and the Communications Act in a number of decisions that remain in effect today.
After Comsat was established, the Commission designated Comsat as the manager of a
consortium of international satellite carriers that owned the earth stations that, at the time,

7
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0.

In a series of orders, beginning in 1980, the Commission distinguished two kinds of

carriers -- those with market power ("dominant common carriers") and those without market
power ("non-dominant common carriers’).t” Under the Commission's Rules, a dominant carrier
isdefined as"...a carrier found by the Commission to have market power."*® Control of

bottleneck facilitiesis "prima facie evidence of market power requiring detailed regulatory
scrutiny."*® Dominant common carriers are required to file explanatory materials and data

17

18

19

provided the sole access to the INTELSAT system. See Ownership and Operation of Earth
Stations, 5 FCC 2d 812 (1966). Almost two decades later, the Commission eliminated the
consortium's monopoly over earth station access to INTELSAT's satellites and Comsat's role as
its manager. Modification of Policy on Ownership and Operations of U.S. Earth Stations, 100
FCC 2d 250, 264 (1984). Instead, other U.S. carriers were permitted to own and operate earth
stations and Comsat was required to own its earth station operations through a structurally
separated subsidiary. Initially, Comsat was restricted from marketing its INTELSAT services
to end-users, but this restriction was subsequently removed in the 1980's. See Authorized
Entities and Authorized Users Under the Communications Satellite Act of 1962, 4 FCC 2d
421, 428 (1966), recon., 6 FCC 2d 593 (1967), modified, 90 FCC 2d 1394 (1982), vacated
sub nom. ITT World Communications v. FCC, 725 F.2d 732 (1984); Proposed Modification of
the Commission's Authorized User Policy, 100 FCC 2d 177 (1985), aff'd, Western Union Int'l.
v. FCC, 804 F.2d 1280 (1986).

See Policy & Rules Concerning Rates for Competitive Common Carrier Services and Facilities
Authorizations Therefor, CC Docket 79-252, First Report & Order, 85 FCC 2d 1 (1980);
Second Report & Order, 91 FCC 2d 59 (1982); recon. 93 FCC 2d 54 (1983); Third Report &
Order, 48 Fed. Reg. 46,791 (1983); Fourth Report & Order, 95 FCC 2d 544 (1983); vacated,
AT&T v. FCC, 978 F.2d 727 (1992), cert. denied, MCI Telecommunications Corp. v. AT&T,
113 S.Ct. 3020 (1993); Fifth Report & Order, 98 FCC 2d 1191 (1984); Sixth Report & Order,
99 FCC 2d 1020 (1985), rev'd, MCI Telecommunications Corp. v. FCC, 765 F.2d 1186 (D.C.
Cir. 1985).

47 C.F.R. § 61.3(0).

See In the Matter of International Competitive Carrier Policies, Report and Order, 102 FCC 2d
812, CC Docket No. 85-107, FCC 85-585, 11 57-58 (1985)("Inter national Competitive
Carrier Order").
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supporting anew or changed tariff.?° Their tariff filings are subjected to longer notice periods™
that must expire before their tariffs can become effective. In contrast, the Commission eased its
regulatory requirements for non-dominant common carriers because it concluded that non-
dominant common carriers lacked the incentive to charge rates or engage in practices that
contravene the requirements of the Communications Act.?? Consequently, the Commission
granted non-dominant common carriers streamlined tariff relief, which presumed the lawfulness
of their filed tariffs and reduced the notice periods for tariff effective dates.® Non-dominant
common carriers tariff filings now are effective on one-day's notice. #

10. 1n 1985, the Commission's International Competitive Carrier Order determined that
Comsat was a dominant common carrier in the provision of INTELSAT space segment,
international video transmission, and multi-purpose earth station services.® The Commission
concluded, however, that Comsat was non-dominant in the provision of IBS, aform of private
line service. Pursuant to the International Competitive Carrier Order, Comsat was subject to
regulation as a dominant common carrier under Sections 61.38 and 61.58 of our Rules,
requiring that data submissions and 45 days advance notice be provided to the Commission in
connection with any new tariff or change to an existing tariff.?

11. Inthe 13 years since adoption of the International Competitive Carrier Order, the
international telecommunications market has experienced the entry of new carriers and
unprecedented growth. In 1984, the U.S. permitted the operation of U.S.-licensed international
satellite systems other than Comsat (" separate satellite systems'), and subsequently the
Commission authorized separate satellite systems to provide international telecommunications

20 See 47 CF.R. §61.38.

2 See, e.g., 47 C.F.R. 8 61.58(c) (requiring tariff filing with 45 days prior notice).

2 See First Report and Order 23.

z See International Competitive Carrier Order 1 92.

24 Seeid. § 61.58.

% See International Competitive Carrier Order 11 63-68.

26 Comsat isrequired to file tariffs with the Commission on 45 days' prior notice, except for

services for which we have granted streamlined tariff relief. See August 1996 Order § 11.

9
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services.?” Today, several U.S. separate satellite systems provide service to many foreign
nations. In addition, U.S. cable carriers have expanded their transoceanic fiber-optic cable
capacity and geographical coverage to provide a competitive alternative to satellites for
international switched voice and private line service users.”® In light of the increased
competition developing in international telecommunications service markets, Comsat requests
that the Commission reduce its regulation of Comsat.

12. In 1996, the Commission waived the application of Sections 61.38 and 61.58 of our
Rules and granted streamlined tariff relief® to Comsat's provision of switched voice and private
line services.*® The Commission concluded that the existence of substantial competition in the
market for switched voice and private line services was an adequate substitute for the
Commission's dominant common carrier tariff regulations and that a waiver was appropriate
under the circumstances.* The Commission declined to extend the waiver and streamlined tariff
relief to the provision of Comsat's international video transmission services.* In addition, the
Commission conditioned the waiver on Comsat filing space segment™ tariffs with supporting
material sufficient to demonstrate that the filing does not restrict the availability of any service
to thin route markets and that it has the same rate impact on thin route customers as on non-thin
route customers.® Granting Comsat streamlined tariff relief was in the public interest because

27 See Establishment of Satellite Systems Providing International Communications, Report and

Order, 101 FCC 2d 1046 (1985), recon., 61 Rad. Reg. 2d 649 (1986).

28 United States General Accounting Office Report to the Chairman, Committee on Commerce,

Science and Transportation, U.S. Senate " Telecommunications Competition Issuesin
International Satellite Communications,” October 1996 at 16-17.
29 Streamlined tariff relief permits Comsat to file tariffs for these services on 14 days prior notice,
with a presumption of lawfulness and accompanied by minimal cost support data.

30 See August 1996 Order 1 38.

81 Id. 7 35.

82 Id.

3 "Space segment” refers to Comsat's use of the transmission capacity of INTELSAT's satellites.

34 Seeid. 136. The August 1996 Order found that there were approximately 80 countries not

linked to the U.S. by cable, served by satellites only and that exhibited low traffic density that

10
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less burdensome tariff requirements would avoid delays in the implementation of new services
and price reductions.®

13. After the release of the August 1996 Order, Comsat petitioned the International
Bureau for awaiver of the Commission’'s dominant common carrier tariffing rules and
streamlined tariff relief for its provision of international video services.® In that proceeding,
Comsat provided updated market information analyzing the state of competition in the
international video services markets. On delegated authority, the International Bureau
concluded that substantial competition existed in the full-time video transmission service ("full-
time video service")*” market to warrant waiving Sections 61.38 and 61.58 of our Rules and
granting Comsat streamlined tariff relief for this service.®® The Bureau extended streamlined
tariff relief to Comsat's occasional-use video transmission service and short-term video
transmission service (collectively "occasional-use video service")® rate decreases.® The

it referred to as "thin routes.”

35 Id. 7 35.

36 In the Matter of Comsat Corporation Petition for Partial Relief from the Current Regulatory

Treatment of COMSAT World Systems Video and Audio Services filed October 25, 1996,
File No. 14-SAT-1SP-97.

37 "Full-time video service" means the provision of satellite transmission capacity to third parties

for their video and associated audio transmissions 24 hours per day, seven days per week.
Full-time video satellite circuits can be leased for a minimum of 3 months up to lease terms
from 1 to 10 years. Full-time video services are generally used by third parties to transmit
news and other program materials over high traffic routes and generally originate and
terminate from the same geographic origination and termination points. This service does not
include the provision of broadcast services, including, but not limited to, direct broadcast
satellite and direct-to-home television services.

38 See August 1997 Order 1 48.

39 "Occasional-use video service" means the provision of satellite transmission capacity to third

parties for their video and associated audio transmissions on short notice and for a short period
of time. Occasional-use video serviceistypically ordered in one-minute increments (after a
minimum period of service has been paid for, e.g., 10 minutes) and can originate and terminate
from different geographic origination and termination points from one day to the next.

Satellite circuits can also be leased by third parties on a short-term basis for a minimum of one

11
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Bureau, however, declined to waive the Commission's dominant common carrier tariff rules or
grant streamlined tariff relief for Comsat's occasional-use video service rate increases.

14. Comsat now petitions the Commission seeking reclassification as a non-dominant
common carrier in the provision of its INTELSAT switched voice, private line and international
video transmission services and the elimination of structural separation and rate of return
regulation of its INTELSAT services. Alternatively, Comsat requests that the Commission
forbear, under Section 10 of the Communications Act, from dominant common carrier
regulation of itstariffsfor INTELSAT services and from structural separation and rate of return
regulation of its INTELSAT services. According to Comsat, the regulations applied to Comsat
are based on market conditions that have changed significantly since enactment of the Satellite
Act and the Commission should lift this uneven regulatory burden immediately.*

15. Comsat's Petition was placed on public notice and objections and comments were
received from several parties.®® Almost all of Comsat's competitors and a number of U.S. users
of INTELSAT services oppose, in part or whole, reclassifying Comsat as a non-dominant
common carrier or forbearance from regulating Comsat as a dominant common carrier because,
they assert, Comsat continues to exercise market power in the provision of INTELSAT
services.” Only one commenter, the Competitive Telecommunications Association, supports

week up to three months for coverage of special or fast breaking events. The term "occasional-
use video service" is used herein to describe both occasional-use video transmission service
and short-term video transmission service because these two services are sufficiently similar in
nature. Asused herein, "occasional-use video service" does not include the provision of
broadcast services, including, but not limited to, direct broadcast satellite and direct-to-home
television services.

40 See August 1997 Order 1 48.

a1 Id.

42 See Comsat Petition at 18.

43 See Public Notice Report No. SPB-79, May 1, 1997.

a4 See Comments of AT&T Corp., ABC, Inc., CBS Inc., National Broadcasting Company, Inc.

and Turner Broadcasting System, Inc. (collectively, the "Networks"), Columbia
Communications Corporation, Competitive Telecommunications Association, Hughes
Telecommunications & Space Company, Independent Satellite Telecommunications

12
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Comsat's request for forbearance; it suggests that the Commission defer resolution of Comsat's
request for non-dominant status until the year 2000.*

16. Comsat replies to these objections, stating that the commenters fail to offer any
justification for retaining dominant carrier regulation of Comsat's rates, earnings and structure
with respect to its INTELSAT services.® It contends that the concerns raised by commenters
regarding its "thin route" and occasional-use video services are alleviated by its proposal to cap
rates for these services for three years and to continue charging uniform prices for al geographic
routes.*” In addition, Comsat proposes to abide by the non-discrimination provisions of the
August 1996 Order and, after expiration of the three-year rate cap, to file tariffs for occasional-
use video service and for service to thin routes on 14 days' prior notice for any rate increases or
reductions in service terms and conditions that effectively operate as a price increase.*”®

17. Comsat's competitors and users filed reply comments reiterating their opposition to
Comsat's reclassification and forbearance requests and urging the Commission to require
Comsat to waive its immunity from suit and legal process and to permit other U.S. providers and
users to obtain direct access to INTELSAT before non-dominant relief is granted.®

I11. Discussion

18. Inthe International Competitive Carrier Order, the Commission determined that
Comsat was a dominant common carrier possessing market power in the provision of
INTELSAT space segment, television and multi-purpose earth station services.® The

Companies, Keystone Communications Corporation, PanAmSat Corporation, Washington
International Teleport, Inc. and WorldCom, Inc.

45 See Comments of Competitive Telecommunications Association at 1-2.

46 Reply of Comsat at 11.

ar Id. at 29.

48 Id.

49 See Reply Comments of Networks at 9-11; see also The Satellite Users Coalition Letter.

%0 See International Competitive Carrier Order 11 63-67.

13
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Commission further decided that Comsat was non-dominant in the provision of non-IMTS,
private line data services ("private line service") because there were many competitors providing
service in the private line service market.”* At the time of our decision, Comsat was the only
commercia provider of international switched voice and video services via satellite. AT&T and
other smaller telecommunications service suppliers provided these international servicesvia
cables, which we did not consider at the time to be a substitute for service by satellite. Comsat's
monopoly over the provision of international telecommunications services by satellite was a key
factor underlying our 1985 assessment of Comsat's market power in the provision of its
INTELSAT services.

19. More than a decade has transpired since the adoption of the International

Competitive Carrier Order. Because of the unprecedented growth in the industry during that
time, Comsat is no longer the sole commercial provider of international switched voice and
video transmission services via satellites. Today, other satellite companies effectively compete
against Comsat and the INTELSAT satellite system for the provision of full-timevideo. Ona
more limited basis, these satellite systems also offer international switched voice, private line,
and occasional-use video services. Columbia, Orion, GE American Communications and
Hughes/PanAmSat are afew of the companies that provide these services. In the future, new
voice, data and video services authorized by the Commission will be available to consumers via
low Earth orbiting, non-geosynchronous satellite systems. For example, Iridium's Big LEO
voice and data global mobile satellite system is scheduled to be operational in September 1998;
eventually, other systems will join the competitive field.>* These new services will compete
against existing satellite services, thereby providing consumers with more choice for their
international telecommunications needs. Moreover, the transoceanic capacity and geographical
coverage of fiber-optic cables has burgeoned since 1985, and they now provide a highly
competitive transmission aternative for providers of international switched voice and private
line services. The emergence of competitors to Comsat has likewise increased the supply of
satellite transmission capacity for the provision of these services.

20. The August 1996 Order and the International Bureau's August 1997 Order
recognized the increase in competition that has occurred in the international telecommunications
marketplace over the past decade. These decisions focused on whether good cause existed
under the Commission's Rules to justify waiving our dominant common carrier tariff rules

51 Seeid.

52 Other Big LEO ("low Earth orbiting"), Little LEO and wideband satellite systems authorized
by the Commission are expected to begin providing service in the 2000-2002 timeframe.

14
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applicable to Comsat's INTELSAT services. The Commission and the Bureau determined that
there was sufficient competition in the international switched voice, private line, and full-time
video service markets to warrant waiving our dominant carrier regulations and granting Comsat
streamlined tariff relief for these services. These decisions also found that the markets for
switched voice service along thin routes (i.e., those countries served only by satellite and where
Comsat is the dominant provider of such service) and occasional-use video service were not
substantially competitive. Consequently, specia conditions and restrictions were imposed on
the streamlined tariff relief granted to Comsat for service in these markets.™

21. Comsat's Petition for reclassification as a non-dominant carrier necessitates a more
comprehensive inquiry than was undertaken in the August 1996 Order and August 1997 Order.
In this proceeding, the focus is on whether Comsat has the ability to exercise market power in
each of the relevant marketsin which it provides INTELSAT services. If Comsat no longer
possesses market power in arelevant market, we must reclassify it as non-dominant in that
market. If the record demonstrates that Comsat continues to possess market power in arelevant
market, we must deny Comsat's request for reclassification as a non-dominant carrier in that
market. Comsat has aso requested that we forbear under Section 10 of the Communications Act
from dominant common carrier regulation in those markets where it remains dominant.
Consequently, we will undertake such an analysis with respect to any markets in which we find
that Comsat remains dominant. We also address Comsat's request for elimination of the
Commission's rate of return regulation and structural separation policies as they apply to
Comsat's INTELSAT services.

22. PanAmSat asserts that we lack authority to reclassify Comsat as a non-dominant
common carrier because such areclassification would directly conflict with aprovision
contained in the Satellite Act.> Specifically, PanAmSat raises concerns that eliminating the
dominant carrier tariff notice, cost support and rate of return regulations with respect to Comsat
would be at odds with Section 401 of the Satellite Act, which requires that Comsat be fully
subject to common carrier regulation.®® We find that reclassifying Comsat as a non-dominant

%3 The August 1996 Order required Comsat to demonstrate that its tariff filings did not restrict

service to "thin route" countries and had the same rate impact on "thin route” users as on high-
volume users. August 1996 Order 1 26. The August 1997 Order granted streamlined tariff
relief to Comsat's occasional-use video service rate decreases but maintained dominant carrier
regulation for occasional-use video rate increases. August 1997 Order 1 46.

54 Comments of PanAmSat at 6.

55 Id. at 6-7.
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common carrier, subject to the Commission's determination that Comsat no longer holds market
power for a particular service, is within our authority and fully consistent with the requirements
of the Satellite Act.

23. Section 401 of the Satellite Act provides that "[Comsat] shall be deemed a common
carrier within the meaning of Section 3(h) of the Communications Act of 1934, as amended, and
as such shall be fully subject to the provisions of Title I and Title I11 of that Act."*® It continues
that "[w]henever the application of the provisions of this Act shall be inconsistent with the
application of the provisions of the Communications Act, the provisions of this Act shall
govern." Our authority to reclassify Comsat as a non-dominant common carrier is consistent
with the provisions of Section 401. Even if Comsat is reclassified as non-dominant in a market,
Comsat will remain fully subject to the provisions governing common carriers under Title 11 and
radio licensees under Title I11 of the Communications Act. It would still be required to file just,
reasonable and non-discriminatory rates pursuant to Section 201 of the Communications Act
and obtain alicense for radio transmission under Title I11 of the Communications Act. In
addition, the Commission would retain jurisdiction to suspend and investigate tariffs, prescribe
just and reasonable charges and hear complaints filed against Comsat.>” Thus, by reclassifying
Comsat as a non-dominant common carrier in a product or geographic market and eliminating
rate of return regulation of Comsat with respect to those marketsin which it is found to be a
non-dominant common carrier, we are not abandoning common carrier regulation of Comsat.
To the contrary, we will continue regulating Comsat as a non-dominant common carrier under
the provisions of Title Il and aradio licensee under Title 111 of the Communications Act. Thus,
our authority to reclassify Comsat as a non-dominant common carrier is consistent with the
requirements of Section 401 of the Satellite Act.

A. Market Power

24. Our analysis of Comsat's ability to exercise market power focuses on: (@) identifying
the relevant product and geographic markets in which Comsat provides INTELSAT services; (b)
identifying the market participants in each relevant market; and (c) determining whether Comsat
continues to possess market power in each relevant market identified. 1n making our
determination, we consider the pleadings and other studies, information and data submitted in
the record by Comsat and the other partiesin this proceeding.

1. Reevant Markets

56 47U.S.C. § 741.

57 Seeid. §§ 204-209.
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25. Our first step in analyzing Comsat's market power is to identify the product markets

inwhich it provides INTELSAT services. Inthe International Competitive Carrier Order, the
Commission relied both on demand and supply substitutability in defining relevant product

markets. Since then, however, the Commission has adopted in the LEC Classification Order an
analytical framework that relies exclusively on demand considerations to define the relevant
product market for domestic and international services.® For our analysisin this proceeding, we
follow the LEC Classification Order approach, which defined arelevant product market as a
service or group of services for which there are no close demand substitutes.™

26. Comsat and the commenters generally identify four product markets in which
Comsat provides INTELSAT services for which they provide market data: switched voice
service, private line service, full-time video service and occasional-use video service.
Historically, Comsat participated in afifth product market: the provision of earth station
services for accessing INTELSAT satellites. In 1987, however, Comsat sold this business and
today it does not participate in this product market.** Based on the relevant market analysesin

the International Competitive Carrier Order, the August 1996 Order and the August 1997
Order and the comments in the record in this proceeding, we conclude that Comsat currently

%8 Regulatory Treatment of LEC Provision of Interexchange Services Originating in the LEC's

Loca Exchange Area and Policy and Rules Concerning the Interstate, | nterexchange Market
Place, CC Docket Nos. 96-149, 96-61, Second Report and Order in CC Docket No. 96-149
and Third Report and Order in CC Docket No. 96-61, 12 FCC Rcd 15756, 11 41 and 54
("LEC Classification Order"), Order on Reconsideration, 12 FCC Rcd 8730 (1997), Order,
DA 98-556 (rel. March 24, 1998), further recon. pending. Supply substitutability (the degree
to which services provided by different companies can serve the same group of customers) isa
factor that should be considered when assessing a carrier's market power in arelevant service
market. See also August 1997 Order 1 16; LEC Classification Order 1 40; In the Matter of
The Merger of MCI Communications Corporation and British Telecommunications plc, GN
Docket No. 96-245, Memorandum Opinion and Order, FCC 97-302 48 (rel. Sept. 24,
1997)("BT/MCI Order"); In the Application of NYNEX Corporation and Bell Atlantic
Corporation For Consent to Transfer Control of NYNEX Corporation and Its Subsidiaries,
File No. NSD-L-96-10, Memorandum Opinion and Order, FCC 97-286 150 (rel. August 14,
1997)("Bell Atlantic/NYNEX Order").

59 LEC Classification Order T 40.

60 Comsat sold its INTELSAT earth station business in 1987 to American Satellite Company and

AT&T.
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provides INTELSAT servicesin four product markets. The product markets include the
following INTELSAT services originating in the U.S. for termination abroad or originating
abroad for termination in the U.S.: (a) switched voice service; (b) private line service; (c) full-
time video service; and (d) occasional-use video service.

27. Ananalysis of Comsat's market power also necessitates that we identify relevant
geographic markets to which it provides INTELSAT services. A relevant geographic market
aggregates into one market those consumers with similar choices regarding a particular good or
service in the same geographical area® In the LEC Classification Order, the Commission
found that each point-to-point market constituted a separate relevant geographic market.®” The
Commission went on to state, however, that "when a group of point-to-point markets exhibit
sufficiently similar competitive characteristics (i.e., essentially the same set of carriers offer the
same set of choices to customers on those point-to-point routes), we will examine that group of
markets using aggregate data that encompasses all point-to-point markets in the relevant area,
rather than each individual point-to-point market separately."® In the Bell Atlantic/NYNEX
Order, the Commission clarified that it would treat as a single relevant geographic market, "an
areain which all customersin that area will likely face the same competitive alternatives for a
[relevant service]."® This approach allows for the assessment of the market power of a
particular carrier based on unique market situations by recognizing, for example, that certain
carriers may target particular types of customers, provide specialized services, or control
independent facilities in specific geographic areas.®® Below, we conclude that Comsat provides
switched voice, private line and occasional-use video services to and from separate and distinct
geographic markets, rather than in one global market, and we analyze Comsat's market power in
each of these services separate geographic markets.

28. Comsat provides switched voice and private line service to alarge number of point-
to-point routes between the U.S. and foreign countries that can be grouped into two separate and
distinct geographic markets. Many of these routes are served by multiple cable and satellite
carriers, in addition to Comsat, which provide switched voice and private line service. In

61 See, e.g., Tampa Elec. Co. v. Nashville Co., 365 U.S. 320, 327 (1961).

62 LEC Classification Order  64.

63 Id. 7 66.
64 Bell Atlantic/NYNEX Order 9 54.
65 BT/MCI Order  51; Bell Atlantic/NYNEX Order q 54; and LEC Classification Order § 21.
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addition to being served by multiple carriers, these routes appear to exhibit low barriersto entry
for Comsat's competitors. These routes are primarily between the U.S. and the countries of
Europe, the Americas, Asiaand Australia. For the purposes of our analysis, we group these
point-to-point routes exhibiting sufficiently similar competitive characteristics into one
geographic market referred to as the "thick route market." The record also indicates that a
second group of point-to-point routes also share some common competitive characteristics. The
63 countries listed on Appendix A to this Order are not linked to the U.S. by cable and,
therefore, are served only by satellite carriers. In addition, generally Comsat is the only satellite
carrier that provides switched voice and private line service to these countries from the U.S.
These markets are primarily developing nations located in Africa and Eastern Europe as well as
low density, remotely located island nations, such as Mauritius and New Caledonia, that might
not justify the cost of a cable connection. In many of these countries, legal barriers to entry exist
for U.S. cable and satellite carriers. Although the record offers little guidance on this point,
some of these countries, however, may have low barriers to entry but insufficient demand may
be the reason Comsat is not encountering competition in these markets from U.S. satellite
carriers. Over time, we expect the number of these thin route countries to decrease as they
become linked to the U.S. by fiber-optic cable and lower their barriersto entry. The record
provides an insufficient basis for us to reasonably determine when this will happen. Because
these 63 countries exhibit sufficiently similar competitive characteristics, for the purposes of our
analysis, we group them into one geographic market referred to as the "thin route market.”

29. A different geographic market distinction is useful for identifying separate
geographic markets for occasional-use video service. At the present time, cableisnot a
significant competitor to satellites for the transmission of international video services, for
example occasional-use video service, primarily because it is not as cost efficient.®® Thus, cable
carriers are not yet effective competitors for the provision of occasional-use video service using
their own facilities. Satellites are, however, able to provide these services. The record indicates
that there are 55 point-to-point routes between the U.S. and foreign countries where Comsat and
its U.S. separate system competitors are able to provide occasional-use video service. Because
these routes exhibit low barriers to entry and competition among service providers, for the
purposes of our analysis, we group them into one geographic market referred to as the
"occasional-use multiple carrier market." Comsat is the sole provider of occasional-use video
service to and from the U.S. to many other countries. U.S. consumers have no competitive
alternatives to Comsat for occasional-use video service to these countries. Thus, this other
group of routes constitutes a separate geographic market for the provision of occasional-use
video service which, for the purposes of our analysis, we refer to as the "occasional-use single
carrier market." The 142 countries listed on Appendix B to this Order comprise the occasional-

66 See August 1997 Order 1 40.
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use single carrier market. The occasional-use multiple carrier market and the occasional-use
single carrier market are clearly differentiated by the degree of competition and choice that U.S.
consumers can expect with regard to service to and from these geographic markets.

a  Switched Voice Service

30. Thefirst relevant product market in which Comsat provides INTELSAT servicesis

the international switched voice service market. The International Competitive Carrier Order
referred to this service as INTELSAT space segment service, excluding non-IMTS service® for

which Comsat was found non-dominant. The August 1996 Order referred to switched voice
service as international switched voice service.

31. Comsat contends that both satellites and cables compete in the switched voice market
as substitute services® and that the cost per circuit for afiber-optic cable transmission is equal to
or lower than the cost per circuit for a satellite transmission.* PanAmSat disagrees, suggesting
that satellites and cables should not be considered as substitutes for one another in arelevant
market if aforeign Postal Telephone and Telegraph ("PTT") owns or controls the satellite and
cable connections to the foreign PTT's public switched network.” PanAmSat asserts that the
existence of cables along a route may not matter because for many services satellite and cable
are not close substitutes.”* AT& T does not oppose the relief sought by Comsat for switched
voice service to and from the U.S. and most foreign countries.”” Moreover, WorldCom, another
cable carrier, agrees that switched voice service to and from the U.S. and most foreign countries

67 IMTS refers to international message tel ephone service, which is another way of referring to

switch voice service. Non-IMTS services are private line services.

68 See The Economic Basis For Reclassification of Comsat As A Non-Dominant Carrier, The

Brattle Group, April 1997, at 6 ("Reclassification Study").

69 Id. at 9-10.

0 Reply Comments of PanAmSat at 9; Reply Declaration of Leonard Waverman at 7 ("Reply

Declaration of Leonard Waverman").

& Reply Declaration of Leonard Waverman at 8.

2 Commentsof AT&T at 2.
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is competitive and that alternative facilities to Comsat are available.”

32. Wefind that both cables and satellites are utilized for switched voice service to and
fromthe U.S. AT&T, WorldCom and other U.S. authorized carriers provide switched voice
service via cable that they constructed and own and via INTELSAT satellites through Comsat.
The record indicates that the cost per circuit for cable transmission is now lower than the cost
per circuit for satellite transmission, which makes cable alower cost transmission alternative for
switched voice service to those countries linked by cable.” The record lacks any evidence that
foreign PTTs owning or controlling both satellite and cable connections to their public switched
networks are favoring the use of one transmission technology over the other for switched voice
service to their countries. PTTs now own and are investing in fiber-optic cable networks for the
transmission of switched voice service.” These investments suggest that fiber-optic cable is
becoming the transmission medium of choice for switched voice transmission. Asthe
Commission found in the International Competitive Carrier Order, we confirm in this Order
that cable and satellite are fungible technologies utilized in the transmission of international
switched voice service.” Therefore, the product market definition for switched voice service
should include the transmission of this service using both of these technologies. As discussed
below, we note satellites are the only means of providing switched voice service to the thin
route market because the countries comprising this market are not linked to the U.S. directly by
fiber-optic cable.”

33. Comsat submits market share data for its switched voice service on an international
route basis identifying the trans-Atlantic route, trans-Pacific route and Latin American route as
separate routes. It requests that we aggregate these international routes into one global
geographic market for each INTELSAT service.”® Inthe AT&T International Order, the
Commission used AT& T's market position on a worldwide basis as a surrogate for a route-by-
route analysis where there was no persuasive evidence that the market attributes of each

& Comments of WorldCom at 1-2.

4 See Comsat Petition at 63.

& Response of Brattle Group at 40.

6 See International Competitive Carrier Order § 65.

" See discussion of non-competitive markets infra {1 42-49.

8 Comsat Petition at 36-37.
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international route were different.”” For the purposes of our analysisin this proceeding, we find
that the provision of switched voice service constitutes one product market. This service,
however, is provided along routes between the U.S. and foreign countries, some of which are
competitive and some of which are not. We have identified two distinct geographic markets
where switched voice service is provided based on the competitive aternatives available to U.S.
consumers and users of this service: the thick route market and the thin route market. Switched
voice service customers in the thick route market share similar characteristics. They are able to
choose among multiple providers of switched voice service offering differentiated service.
Switched voice service appears to be a commodity service and price and quality seem to be the
key service characteristics on which U.S. consumers focus. Because Comsat and its competitors
provide switched voice service along the same routes and these routes exhibit other similar
competitive characteristics, we will treat the thick route market as one geographic market for
switched voice service. As discussed below, switched voice service customers in the thin route
market lack such competitive alternatives, which warrants grouping them into a separate
geographic market.®

b. Private Line Service

34. A second product market that we identify is the market for private line service. Inthe

International Competitive Carrier Order, the Commission found that private line service,
referred to as non-IMTS service in that decision, was a separate product market because it was
used primarily for the transmission of data services.®* We explained that consumers demanded
and used data services for different reasons than for voice services and, for this reason, private
line service was considered a separate relevant service market. Neither Comsat nor the parties
dispute this finding and nothing in the record causes us to revisit thisfinding. Accordingly, we

confirm the Commission's decision in the International Competitive Carrier Order that private
line service constitutes a separate product market. As we discuss below, however, we also find

9 In the Matter of Motion of AT&T Corp. to be Declared Non-Dominant for International

Service, Order, 11 FCC Rcd 17963, FCC 96-209, 11 32 and 35 (1996)("AT& T International
Order").

80 See Bell Atlantic/NYNEX Order 1 54 (treating as one geographic market areas where customers

face the same competitive alternatives for a service).

81 See International Competitive Carrier Order 1 25. In that decision we defined private line

service as consisting of non-International message telephone services such as telex, telegram,
TWX, private line, high and low speed data, video conferencing and International Business
Service.
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that the thick route market and the thin route market represent two separate geographic markets
for private line service customers.®

c. Full-time and Occasional-Use Video Services

35. Inthe August 1997 Order, the International Bureau identified full-time video service
and occasional-use video service as separate relevant service markets.®®* We affirm that finding.

36. Asdiscussed in the August 1997 Order, users demand international video services
for different reasons. Full-time video serviceis generally utilized to transmit programming from
the U.S. to foreign markets. The origination point is usually in the U.S., and the receiving point
iIsusualy in aforeign market. On the other hand, occasional-use video services are generally
utilized to transmit programming from any point on the globe, based on where an event
requiring short-term coverage is occurring. Occasional-use video service often requires
uplinking video from foreign countries where a fast-breaking news story may be originating that
needs to be quickly transmitted to somewhere else on the globe.®* Unlike full-time video
service, which generally does not require approval from foreign governments for the reception
of programming, occasional-use video, when used to uplink video from aforeign country,
requires the approval of the foreign government. Receive-only occasional-use video service is
generally much less valuable than transmit-receive occasional-use video service.®

37. Users of full-time video service plan ahead by entering into long-term contracts to
secure the satellite capacity needed for full-time video service transmissions. For example, a
full-time video user can enter into 5, 10 or 15 year transponder leases with Comsat for this
service. Conversely, occasional-use video services are ordered on short notice and from
different origination and termination points from one day to the next. Transponders can be
leased for occasional-use video service transmissions for as short a period as 10 minutes or as

82 Seeinfra 1 41-48. The International Competitive Carrier Order found Comsat non-

dominant in the provision of private line product market but did not address this issue with
respect to specific geographic markets.

8 See August 1997 Order 11 23-25.

84 August 1997 Order 1 23.

8 "Market Power, Market Foreclosure, and INTELSAT," by the Economist Inc., February 16,

1998. "Receive-only" occasiona-use video service refers to the one-way, downlink of avideo
transmission signal to a country on a spot or short-term basis.
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long as three months. Demand for occasional-use video service arises the moment a
newsworthy event occurs. Often these events are unpredictable. Thus, the demand for
occasional-use video serviceis less predictable than it is for full-time video service. For the
foregoing reasons, we continue to define full-time video as a different service market from
occasional-use video.

38. Comsat's economic submissions include data identifying its share of the international
video transmission services market for the trans-Atlantic, trans-Pacific and Latin American
international routes. In the August 1997 Order, the Bureau analyzed competition in the full-
time video and occasional-use video service markets on a worldwide basis because users
demanded these services for the same reasons irrespective of their geographic location.*® The
record in this proceeding is consistent with the Bureau's finding in the August 1997 Order that
the full-time video service market is a global market .

39. Therecord in this proceeding, however, provides updated information about the
geographic markets in which Comsat and its U.S. satellite system competitors provide
occasional-use video services. Generally, the record indicates that occasional-use video services
are provided in two geographic markets: the occasional-use multiple carrier market and the
occasional-use single carrier market. The occasional-use multiple carrier market consists of
those routes between the U.S. and foreign countries where customers have competitive
aternatives for occasional-use video services and barriers to entry are low. Comsat and at least
one of its U.S. satellite system competitors are able to provide service in this market, which is
concentrated primarily in Europe, North America, South America and the Far East. The
occasional-use single carrier market consists of those routes between the U.S. and foreign
countries where customers do not have a choice among suppliers of occasional-use video
services. Comsat continues to be the sole provider of these servicesin this market.

d. INTELSAT Earth Station Service

40. In 1985, we identified Comsat's provision of earth station services utilized to
transmit and recelve signals via INTELSAT satellites as a separate product market in the
International Competitive Carrier Order.®” Today, many companies other than Comsat are
licensed to operate earth stations and linksto INTELSAT satellites are more broadly available.
Earth stations, however, remain the sole means for connection to INTELSAT satellites. There

86 See August 1997 Order 11 23-24.

87 See International Competitive Carrier Order Y 66.
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are no substitutes for this service. Therefore, earth station services in connection with
transmissions using INTELSAT satellites remain a separate product market.

e.  Thin Route and Occasional-Use Single Carrier Geographic Markets

41. Thethin route market is a significant one because generally Comsat is the sole
supplier of switched voice and private line services to and from the U.S. and the 63 countriesin
this market. These 63 countries include those that are not linked to the U.S. by cable and are
served by satellites only, sometimes referred to as "thin routes."® AT&T and PanAmSat
contend that Comsat remains dominant to 72 thin route countries.®® Comsat claims that today, it
Isthe sole provider of INTELSAT services to 64 countries and that this number will decrease to
26 countries by next year.*

42. Asdiscussed above, we find that switched voice and private line services are
provided in two distinct geographic markets: the thin route market consisting of the 63
countries listed on Appendix A to this Order (these routes are not linked to the U.S. by cable
and generally Comsat is the sole provider of service) and the thick route market (these routes are
linked to the U.S. by cable and satellites and served by both Comsat and other U.S. authorized
carriers). Thisdistinction is particularly important when analyzing the state of competition and
Comsat's market power in the provision of switched voice and private line services in the thin
route market. U.S. cable carriers are unable to serve the countriesin the thin route market
directly and must rely on satellite providers to provide service to these countries.

43. Initscomments, AT& T recommends that the definition of thin route countries be

88 Thelist of 63 countriesis based on the Commission's Report No. IN 97-2436, 1996 Section

43.82 Circuit Status Data, December 1997, International Bureau (1996 Circuit Status

Report"). Excluded from the list of 63 countries are those countries to which Commission

cable licenses have been issued and that are expected to be served by cable or U.S. separate
satellite systems in the near-term (Costa Rica, Ecuador, French Guiana, Guatemala, Panama and
Peru are expected to be served by June 1998; Georgia, Macau, Malta, Qatar, United Arab
Emirates and Y emen are expected to be served in 1998).

89 See Comments of AT&T at 4; Declaration of Leonard Waverman at 5 (stating that 73 countries

lack access to transoceanic cable).
9% Letter dated January 16, 1997, from Howard D. Polsky, Comsat Corporation, to Regina M.
Keeney, Chief, International Bureau, Federal Communications Commission.
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expanded to include those countries connected by satellite and only one cable.®* WorldCom
recommends that we classify as thin routes those countries in which Comsat holds at least an 80
percent market share for switched voice and private line services originating from the U.S.*

44. Inthe August 1996 Order, the Commission found that satellite service was the only
means of providing telecommunications to approximately 80 countries.®® In that order, the
Commission classified countries served only by satellites as thin route countries. For Comsat's
provision of services to thin route countries, we did not approve streamlined tariff relief because
of our concern that Comsat could restrict service to thin route countries or charge thin route
customers higher rates than non-thin route customers.** The thin route country classification
was a useful way to identify those countries in which Comsat was dominant. For these
countries, the Commission required Comsat to provide supporting data so that the Commission
could confirm nondiscriminatory treatment to thin route customers.

45. Wedeclineto adopt AT& T's and WorldCom's proposed definitions of thin route
countries. Rather, we find the thin route and thick route market distinction we develop in this
Order more adequately reflects the current state of competition in the geographic markets for
switched voice and private line services. AT&T points out that 16 countries are served by
satellite and only one cable and that these countries should be considered thin routes because
failure of the cable would require use of Comsat/INTELSAT satellites to ensure uninterrupted
service.®® Based on the 1996 Circuit Status Report, three of the countries identified by AT& T
are served by satellites only (Libya, Armenia and Azerbaijan). These countries already are
included in our list of countries comprising the thin route market. Nine other countries are
connected by one cable and will be connected by a second cable in the near future (Georgia,
Guyana, Lebanon, Mata, Oman, Pakistan, Syria, Yemen and Vietnam). Four other countries
that are connected by satellite and only one cable (Cuba, Fiji, Papua New Guinea and Serbia),
appear to be served equally by cable and satellite circuits. Serbiais served by 34 cable circuits

o1 Commentsof AT&T at 7.

92 Comments of WorldCom at 6.

93 See August 1996 Order 1 25.

94 We found in the August 1996 Order that although separate satellite systems may serve some of

these non-competitive market countries, satellite providers provide less competition than cable
services, in part because orbital positions may be more difficult to procure than cable licenses.

% Comments of AT& T at Affidavit of Dr. Gerard O'Reilley 1/ 5.
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and 181 satellite circuits, but, it has a large number of unutilized cable circuits (136) which can
be used for service by Comsat's competitors. AT& T does not provide any evidence to support a
finding that cable outages are frequent generally or to these eight countries in particular. Our
experience indicates that cable outages are infrequent. Asaresult, the risk of outage for these
countriesis low, even before they become linked by a second cable. Consequently, we exclude
countries connected by one cable from our list of 63 countries comprising the thin route market.

46. We also decline to adopt WorldCom's proposed thin route definition. It proposes
that countries in which Comsat has an 80 percent or higher market share should be part of the
thin route market, even if such markets are served by cable as well as satellites. WorldCom's
proposa would be difficult to implement and is unsupported by any economic justification for
the 80 percent benchmark. For example, except for the thin route countries identified by
Comsat, the record lacks evidence of Comsat's market share on a country-by-country, service-
by-service basis. The 80 percent benchmark suggested by WorldCom is more relevant to an
assessing Comsat's market power in a market, rather than as afactor for defining relevant
markets. In addition, we also believe that Comsat's high market share in the switched voice and
private line thin route market will decline as Internet usage increases. The expected increasein
data volume from Internet usage is likely to be transmitted via fiber-optic cable due to its cost
advantage over satellite transmission.® As aresult, more telecommunications services will be
transmitted via fiber-optic cable, thereby eroding Comsat's market share in the switched voice
and private line thin route market. Consequently, we decline to adopt WorldCom's proposed
definition.

47. Comsat has provided no substantive evidence that supports its assertion that as of
next year there will remain only 26 countries in the thin route market. In large part, Comsat's
assertion relies on the completion of manufacture, deployment and interconnection of afiber-
optic cable planned to link 38 African countries by 1999. Such alarge project requires long
lead times and currently construction has not commenced. Asaresult, we find it doubtful that
Comsat's projected reduction in the number of countries comprising the switched voice and
private line thin route market will occur in such a short time. Accordingly, we find that the 63
countries listed on Appendix A to this Order, rather than the proposals made by Comsat, AT&T
and WorldCom, are the countries that should comprise the thin route market.

9% The addition of new fiber-optic cable systems has increased unutilized cable capacity to more

than double the total utilized switched voice and private line capacity on both cable and
satellite systems. See "Competition in Transoceanic Switched Voice and Private Line Services
to and from the U.S. 1997 Update" by The Brattle Group, dated April 23, 1997, at 17 ("1997
Update").
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48. The fact that some countries are and some countries are not connected to the U.S. by
cable does not change our definition of the relevant geographic markets for full-time video and
occasional-use video services. Cable generally is not cost-effective or suitable for video
transmissions from one point to multiple locations, asis required for full-time and occasional-
use video services.”” The more relevant distinction for these video markets is whether a country
permits U.S. separate satellite systems to provide full-time video and occasional-use video
services between the U.S. and their home markets. As we discuss further below, Comsat
provides both full-time and occasional-use video service to countries throughout the world via
the INTELSAT system. With regard to full-time video service, we aggregate all countries into
one global geographic market, as the record indicates that U.S. customers generally have a
choice for obtaining full-time video service in countries worldwide. With regard to occasional-
use video service, this market can be separated into two geographic markets according to
whether U.S. customers have an alternative to using Comsat. We identify the occasional-use
single carrier market as one where U.S. customers have to rely on Comsat for obtaining service,
whereas the occasional-use multiple carrier market is comprised of countries where U.S.
customers have competitive alternatives to Comsat.

f. Summary

49. We conclude, therefore, that there are five relevant product markets for INTELSAT
services. switched voice, private line, full-time video, occasional-use video and earth station
services. In addition, switched voice and private line service can be grouped into two separate
geographic markets because U.S. consumers and users of switched voice and private line service
face very different competitive alternatives in these two geographic markets: the thick route
market and the thin route market. We also find that the presence of a cable connection between
the U.S. and foreign countries is not relevant to determining geographic markets for
international video services. We generally find that full-time video service is provided under
similar competitive conditions in most countries and these countries can be grouped into one
global geographic market. For occasional-use video service, two separate geographic markets
exist. The occasional-use single carrier market is comprised of countries served only by Comsat
satellites. U.S. consumers and users of occasional-use video service have no competitive
aternative in this market. On the other hand, in the occasional-use multiple carrier market, U.S.
consumers have competitive alternatives to Comsat. We next assess the competitors and
Comsat's market power in each of these product and geographic markets identified.

2. Market Participants

o7 See August 1997 Order 1 40.
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50. After determining the relevant service and geographic markets, the next step in our
competitive analysis is to analyze market structure by identifying those companies that are the
most significant participantsin each relevant market.® To the extent that we find that there are
significant competitive alternatives to Comsat in a particular market, such competition will
provide users with alternatives to Comsat's services, and thus should limit Comsat's ability to
raise prices or act in other non-competitive ways. From the universe of actual, potential, and
precluded competitors, we identify these significant participants based on an analysis of
capabilities and incentives to compete effectively in the relevant market. Of particular interest
are those market participants that are likely to be at least as significant a competitive force as
Comsat.

51. Wefirst identify "actual competitors' as market participants. We define "actual
competitors' as firms that are now offering the relevant products in the relevant geographic
market.® We also identify as potential market participants those firms that could have entered a
market but have chosen not to do so. We also include firms that have been effectively
"precluded” from the market. These "precluded competitors' are firms that are most likely to
enter but have until recently been prevented or deterred from market participation due to barriers
to entry.*® Such barriers can be legal, regulatory, economic, or operational, and include: not
receiving authority to transmit and receive from an earth station within a country (sometimes
referred to as landing rights); limitations on obtaining operating agreements from certain foreign
governments; bottlenecks to interconnecting to the public switched telephone network in
foreign markets; and unreasonable access charges, licensing fees, or other taxes imposed by
foreign governments on the use of domestic facilities.

52. Even astheinternationa telecommunications marketplace becomes more
competitive, however, significant entry barriers will remain for potential entrants. These barriers
include: economic barriers such as obtaining access to financing in a capital intensive
telecommunications industry; technical barriers such as certain technologies not being ready to
be widely used for particular services; operational barriers such as obtaining and retaining
personnel with necessary technical and business skills necessary to operate as a

9% See 1992 Horizontal Merger Guidelines, 57 Fed. Reg. at 41556 81.3 ("1992 Merger
Guidelines") .
99 Id.

100 Barriers to entry represent anything that prevents an entrepreneur from instantaneously

creating anew firm in amarket. See Dennis W. Carlton and Jeffrey M. Perloff, Modern
Industrial Organization, 919 (2d ed. 1994).
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telecommunications vendor. Generally, the existence of competition indicates that relevant
legal and operational barriers have been lowered. Competition, however, does not necessarily
eliminate all legal and regulatory restrictions. For example, in some cases, INTELSAT
Signatories are the spectrum licensing authorities and monopoly providers of satellite servicesin
their home markets, so they have an incentive to minimize the spectrum licenses that they issue
to independent satellite systems seeking to compete in their markets. These remaining entry
barriers narrow the universe of significant market participants who will be able more quickly to
enter and serve the relevant markets. Accordingly, we will also analyze the capabilities and
incentives of each possible competitor to determine whether that possible competitor: (a) has
the capabilities and incentives such that it would be reasonably likely to enter the relevant
market as competition increases;’®* and (b) would likely exert pressure on competitorsin the
absence of regulation to lower prices, innovate or upgrade services.

53. Inidentifying the most significant market participants from the universe of actual and
potential competitors, we identify the market participants that have, or are likely to gain
speedily, the greatest capabilities and incentives to compete most effectively and soonest in the
relevant market. Some of these capabilities are basic to the operation of a satellite system or
international fiber-optic cable network, and concern access to the necessary facilities, "know
how," and operational infrastructure such as sales, marketing, customer service, billing and
network management. Other capabilities are lesstangible. They include brand name
recognition in the mass market, a reputation for providing high quality and reliable service,
existing customer relationships, or the financial resources to obtain these intangible assets.
Another factor is whether the potential or precluded competitor is making plans or has had plans
to enter the relevant market. Such plans would represent probative evidence of whether a
potential or precluded competitor has the capabilities and incentives necessary to affect the
market. To the extent that we find sufficient competitive alternatives already existing in a
market, it is unnecessary to go further and analyze in depth whether there are additional
potential or precluded competitors who may likely enter the market in the near future.

54. In evaluating the relative significance of market participants, we also consider
matters that would be material to the entry of all precluded competitors as a class, but not to any
one entity in particular. Such factors would include the future growth and prevailing pricesin
the relevant market, and the availability of capital both generally and in the relevant market.
Finally, in determining the most significant market participants from among the actual and
precluded competitors, it is particularly relevant to identify which competitors are likely to be
significant competitors to Comsat, the party seeking non-dominant classification.

101 In an appropriate case, we may consider precluded competitors by class, such as "all satellite

companies.”
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55. Having defined our analytical framework for assessing actual, potential, and
precluded competitors, we now identify and assess the relative strengths of actual, potential, and
precluded competitors for the five relevant service markets for INTELSAT services and the thin
route markets which are only served by satellite circuits.

a  U.S. Fiber-Optic Cable Carriers

56. Switched Voice and Private Line Services. Fiber-optic cable systems carry more
traffic for switched voice and private line than satellite systems do. Excluding traffic carried to
Mexico and Canada over terrestrial networks, markets Comsat does not serve, fiber-optic cable
systems carried three times as much switched voice traffic and six times as much private line
traffic than satellite networks in 1996.% AT&T, MCI, Sprint, and WorldCom are among the
most significant participants in the mass market for switched voice and private line service to
competitive markets. Interms of utilized circuits, we estimate that AT& T's fiber-optic cable
network carries 38 percent of the total switched voice traffic and 14 percent of the total private
line service market, excluding traffic carried to Mexico and Canada over terrestrial networks.
Similarly, MCI, Sprint, and WorldCom, along with a handful of other smaller carriers, have a 37
percent market share of the total switched voice market and 72 percent of the total private line
service market. Asnoted above, AT& T, MCI, Sprint and WorldCom do not provide service to
the thin route market directly. They do, however, serve these markets through Comsat via the
INTELSAT system, and to alimited degree, other U.S. satellite systems.

57. Video Services. Fiber-optic cable carriers are not significant participants in the full-
time video service markets, as they generally do not compete in this market.'® Fiber-optic
cables currently carry some international video traffic, for example fiber links exist between the
U.S. and Canada and the U.S. and United Kingdom carries occasional-use video transmissions,
but the service is largely limited to point-to-point service.*® Thus, we conclude that fiber-optic
carriers, at least today, are not significant participants in the full-time and occasional -use video
service markets.

b. Satdlite Systems

102 See 1996 Circuit Status Report.

108 PanAmSat 1996 Annual Report.

104 See Competition in the Market For TransOceanic Video Services to and from the U.S,,

Prepared for Comsat World Systems by Professor Hendrik S. Houthakker and The Brattle
Group, dated October 24, 1996, at 10-11.
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58.  Switched Voice and Private Line Services. U.S. satellite operators provide switched
voice and private line service, but on alimited basis. PanAmSat offers switched voice service to
eight countries and private line service to 42 countries.’® Orion Network Systems, Inc.
("Orion") provides private line service to 34 countries.® Orion does not provide switched
voice service. GE Americom provides private line service to seven countries.’”” Columbia
Communications provides private line and switched voice minimally.'%®

59. Onereason that U.S. separate satellite systems appear to offer switched voice service
on alimited basis relative to fiber-optic carriersis because U.S. separate satellite systems were
precluded from connecting with the public switched network in the U.S to provide switched
voice service.'® The Commission lifted this restriction effective January 1, 1997, and U.S.
separate satellite systems are now permitted to provide switched voice and private line services
interconnected to the U.S. public switched network.™® Thus, satellite operators can be
considered precluded competitors who are now free to offer switched voice and private line
services to a number of markets. For many point-to-point markets, however, satellite operators
still face legal and regulatory entry barriers. For example, PanAmSat states that in many
countries, especially thin route countries, the PTT will not allow PanAmSat to access the
domestic PSTN.™ PanAmSat contends that such regulatory barriers prevent it from having
substantial connectivity for switched voice and private line services.

105 See PanAmsSat Letter. The letter indicates that PanAmSat provides full-time video service in

the C-band in 128 countries and full-time video service in the Ku-band in 42 countries.

106 See Orion Letter.

107 See GE American Letter.

108 See Columbia Letter.

109 Under the 1984 Presidential Determination and associated Commission rulings, separate

satellite systems were limited to providing services not interconnected with the public switched
network, such as private line service. See In the Matter of Permissible Services of U.S. licensed
International Communications Satellite Systems Separate from the International
Telecommunications Satellite Organization (INTELSAT), Order, 7 FCC Red 2313, FCC 92-
92, 13 (1992).

110 Seeid. 76.

111 Comments of PanAmSat at 23.
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60. Video Services. A number of satellite systems are significant competitors for the full-
time video and occasional-use video service markets. These other satellite systemsinclude U.S.-
based systems, such as PanAmSat and Orion, as well as regional satellite service providers.

61. PanAmSat isthefirst U.S. satellite carrier to be authorized to provide satellite
services outside the U.S. market."? PanAmSat's satellite network enables the company to
operate multiple satellites in each ocean region worldwide.**®* Not including its Galaxy
satellites, it currently operates six satellites, with three more satellites expected to be launched in
the next two years."* PanAmSat's international satellite capacity has increased from 132
transponders (36 MHz equivaent bandwidth) in 1995 to 264 transponders at year-end 1997,
and it expects 416 operating transponders by the end of 1999."° The increase in transponders
yields an estimated compounded annual capacity growth rate of 33 percent from 1996 to
1999.M¢ PanAmSat's international video services business, which accounted for approximately
83 percent of itstotal revenues for the year ended December 31, 1996. PanAmSat claims its
satellites are the leading satellites for television and cable programming distribution in Latin
America, the Asia-Pacific Region, South Asia, and Africa. PanAmSat provides full-time video
service to 139 countries and occasional-use video service to 45 countries.”’” PanAmSat states
that market entry barriersin many countries prevent it from uplinking signals because certain
domestic PTTs have not allowed PanAmSat to construct an earth station or obtain landing
rights.® PanAmSat has several hundred customers and, at December 31, 1996, had signed
long-term contracts to provide satellite capacity on PAS-1, PAS-2, PAS-3, PAS-4, PAS-5 and
PAS-6, aggregating approximately $3.7 billion in revenues. Over the last three years,
PanAmSat's and Hughes' satellites have captured 70 percent of the growth in international video

12 PanAmSat 1996 Annual Report.

13 PanAmSat Worldwide Web Page at http://www.panamsat.com.

114
Id.
115
Id.

116 This calculation does not include PanAmSat's Galaxy satellites.

117 See PanAmSat L etter.

118 Comments of PanAmSat at 23.
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traffic to and from the U.S.**°

62. A handful of other U.S. based satellite systems compete in this market. Orion
provides full-time video service to eight countries and occasional-use video servicesto 24
countries.”® GE Americom does not offer video services.™™ Columbia Communications
provides video service on avery limited basis.? Also, in January 1996, the Commission
abolished al distinctions between U.S. domestic satellites and international separate system
satellites.® As aresult, domestic satellite systems are no longer restricted from providing
international satellite services and we consider them in our competitive analysis. The record
indicates that the Galaxy Satellite System, owned by PanAmSat, is a significant competitor in
the Latin American region.***

c. Other Potential Competitors

63. Teleglobe, USA. U.S. customers can receive international telecommunications
services through Teleglobe USA, Inc., which is a subsidiary of Teleglobe Canada, Inc., Canada's
INTELSAT Signatory ("Teleglobe"). Teleglobe has authority to acquire and operate facilities
for the provision of switched voice, private line, and al other authorized services from the U.S.
to Canada. For example, Teleglobe provides both full-time video and occasional-use video
services to four major U.S. broadcast networks.'® The record does not contain any market
performance data, such as retail pricing and market share, that would allow us to assess whether
Teleglobe can limit Comsat's ability to raise prices or act in other non-competitive ways. The

119 Reclassification Study at 19.

120 See Orion Letter.

121 See GE American Letter.

122 See Columbia Letter.

123 See In the Matter of Amendment to the Commission's Regulatory Policies Governing

Domestic Fixed Satellites and Separate International Satellite Systems, IB Docket No. 95-41,
11 F.C.C.R. 2429 (1996).

124 The Brattle Group's Video Study at A-7.

125 Teleglobe Press Release, filed by Comsat, February 9, 1998.

34



Federal Communications Commission FCC 98-78

record does indicate Teleglobe's prices for transit services to Latin America, but does not discuss
how competitive Teleglobe's prices are for video, switched voice, and private line services for
U.S. customers.’”® We presume the cost of service between the U.S. and athird country via
Canada would include costs of transmission between the U.S. and Canada in addition to the
costs between Canada and the third country. As Teleglobe continues to offer satellite servicesto
U.S. customers, we invite parties to submit information regarding Teleglobe's retail pricing,
market share, and other datathat could help us assess whether Teleglobe is a significant
competitive alternative to Comsat, especially for switched voice and private line service to the
thin route market and occasional-use video service to the occasional-use single carrier market.

64. Regional/Domestic Satellite Systems. A number of non-U.S. regional satellite
providers can be used to provide international video services. These systems and their regions
include Arabsat (Middle East), Eutelsat (Europe), Astra (Europe), AsiaSat and APStar (Asia),and
Palapa (Southeast Asia). These systems can be used by U.S. customers primarily for
international video services.®® Also, anumber of countries are served by domestic satellite
systems. These countries include Argentina, Australia, Brazil, Canada, China, France, Germany,
India, Italy, Japan, Malaysia, Mexico, Russia, South Korea, Spain, Thailand, Turkey and the
United States. Argentina, Brazil, Maaysia, Mexico and Thailand also obtain regional services
on their domestic satellites.® A U.S. broadcaster can provide video service through these
satellites by "double-hopping,” which means uplinking the content to a satellite above the U.S.
using PanAmSat, INTELSAT, or Orion, for example, and then downlinking the content to the
teleport facilities of the regional or domestic satellite carrier. The content would then be re-
uplinked to the regional or domestic satellite, and then downlinked to the intended market.
Regiona and domestic satellite systems can be thought of as competitorsto Comsat/INTELSAT
within their respective territories. Because the use of systems other than Comsat's requires
uplinking to a U.S. based satellite system, however, we cannot conclude that they constitute an
effective substitute for Comsat's provision of full-time video and occasional-use video services.

d.  Summary

65. We conclude that four interexchange fiber-optic cable carriers-- AT& T, Sprint, MCl,
and WorldCom -- are the most significant competitors for switched voice and private line
service in the thick route market. U.S. satellite systems appear to be precluded competitors for

126 Comments of AT& T at 10.

127 PanAmSat 1996 Annual Report.

128
Id.
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switched voice and private line service, since the regulatory restrictions which prevented them
from offering switched voice and private line service expired in 1997. PanAmSat is Comsat's
most significant competitor for full-time video service on aworldwide basis, and occasional-use
video service in the occasional-use multiple carrier market. Other U.S. satellite systems also
offer full-time video and occasional-use video service to these markets. PanAmSat's annual
capacity growth rate suggests it has the capacity to provide occasional-use video service, but
regulatory barriers currently prevent it from providing this service in many locations.

3. Market Power Anaysis

66. We have recognized that aspects of dominant carrier regulation may hinder
competition under current market conditions if applied to a carrier that no longer possesses
market power. Market power refersto adominant carrier's ability to raise or maintain prices
above costs, control prices, or exclude competition.””® The long tariff notice periods applicable
to adominant common carrier may have a potential anticompetitive effect once such a carrier is
no longer dominant.™® Long tariff notice periods enable non-dominant competitors, who are
required to file tariffs on one-day's notice or not at all, to undercut a dominant carrier's filed rate
or be first to market with a creative service offering even before a dominant carrier's tariff
becomes effective.® This adversely affects competitive rivalry in a market because the bidding
for significant business customersis a major competitive stimulus in any market.**

67. Inassessing Comsat's market power in the relevant product and geographic markets
identified in Section A.1, we are guided by principles of antitrust analysis to determine if
Comsat remains dominant in these markets.”*®* In making a determination about whether a firm
Is dominant in arelevant market, we analyze whether it can raise prices above competitive levels
and maintain that price for a significant period, reduce the quality of the relevant product or

129 AT&T International Order 1 30; see also International Competitive Carrier Order 140

("traditional antitrust analysis defines dominance as "the power to control prices or exclude
competition” citing U.S v. E.I. du Pont de Nemours and Co., 351 U.S. 377, 391 (1956)).

130 |d.
131 Seeid.
132 |d.

133 See AT& T International Order 1 36; International Competitive Carrier Order 1 41.
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service, reduce innovation or restrict output profitably.** We rely on several factors as part of
thisanalysis. For example, when evaluating AT& T's market power in the international
telecommunications services market, we focused on factors such as market share, the demand
elasticity of customers, the supply elasticity of the market and the firm's cost, structure, size and
resources.”* Moreover, when examining demand and supply elasticities, the Commission
considers competitors capacity, entry barriers, the sophistication and relative bargaining power
of customers in the marketplace, pricing trends, and loss of customers.*® A key factor in
evaluating supply elasticity is whether separate systems now competing with INTELSAT
possess the global reach of INTELSAT in terms of connectivity (including ground segment
infrastructure) and transponder capacity.® We consider these factors in assessing whether
Comsat exercises market power in each of the relevant product and geographic markets
identified.

a Switched Voice Service

68. In 1985, we found that Comsat possessed market power in the provision of
INTELSAT space segment services.™® In 1996, we determined that the switched voice service
market for which Comsat provides space segment capacity is substantially competitive.**
Comsat now requests that we find it non-dominant in the provision of switched voice service.
Below, we assess Comsat's market power in the provision of switched voice service to the thick
route market. Further below, we undertake a similar assessment with respect to Comsat's market
power in the provision of switched voice service to the thin route market.**°

134 See, e.g., BT/MCI Order ] 124; Bell Atlantic/NYNEX Order { 101.

135 AT&T International Order T 36.

136 See August 1997 Order 1 17.

137
Id.

138 International Competitive Carrier Order 1 65.

139 August 1996 Order T 21.

140 Seeinfra Y 117-129.
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69. Comsat's separate system satellite competitors oppose Comsat's request.*** AT&T
and WorldCom, two of Comsat's major cable competitors and, at the same time, major users of
INTELSAT for switched voice service, do not oppose reclassifying Comsat as a non-dominant
common carrier in the switched voice service market, except as to thin route markets.** ABC,
Inc., CBSInc., NBC Inc., and Turner Broadcasting Systems, Inc. (collectively, the "Networks'),
also large users of Comsat's INTELSAT services, oppose Comsat's reclassification request for
the occasional-use video product market, but they raise no objections to Comsat's request for
non-dominance in the switched voice service market.**®

70. Aswedidinthe August 1996 Order, we anayze the state of competition in the
switched voice service market by reviewing evidence of Comsat's demand and supply
elasticities, cost advantages and access to resources to aid our determination of Comsat's ability
to exercise market power in this service market. We conclude that Comsat no longer exercises
market power in the provision of switched voice service to the thick route market .

(i) Demand Elasticity and Market Share

71. Werefer to the willingness and ability of Comsat's customers to switch to another
telecommunications service provider or otherwise change the amount of services they purchase
from Comsat in response to a change in the price or quality of Comsat's switched voice service
as"firm demand elasticity."** High firm demand elasticity indicates that customers are willing
and have the ability to switch to another service provider in order to obtain price reductions or
desired features. It also indicates that the particular service market is subject to competition.**

72. Wefind that high demand elasticity exists in the switched voice thick route

141 Comments of Columbia at 3-4; Comments of Keystone at 2; Comments of PanAmSat at 10;

Comments of Independents at 3-4.

142 AT&T and WorldCom only oppose Comsat's request for service to "thin route” countries. See

Comments of AT&T at 2; Comments of WorldCom at 1-2.

143 See Comments of Networks at 2-3.

144 See AT& T International Order 142 ("[d]emand elasticity or responsiveness is the propensity

of AT&T's customers to switch carriers or otherwise change the amount of services they
purchase from AT&T in response to relative changes in price and quality.”)

145
Id.
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market.’*® As determined in our August 1996 Order, Comsat's switched voice service customers
are sophisticated users who engage in long-term planning and ordering. Neither of Comsat's
two largest customers, AT& T and WorldCom, oppose Comsat's request for non-dominant
treatment in the switched voice service market. PanAmSat contends, however, that Comsat's
long-term contracts with its customers severely disadvantage its competitors in the market for
switched voice service presumably because these customers are unable to switch to Comsat's
competitors offering this service.®” Comsat disagrees, contending that its long-term contracts
represent less than 25 percent of the switched voice service market.**®

73. We agree with Comsat for the reasons stated below. Comsat's long-term contracts do
not impede Comsat's customers from switching service providers. It istruethat AT&T and MCI
have entered into contracts with Comsat that expire in 2003.**°  The record lacks evidence of
any other long-term contracts between Comsat and its customers for switched voice service.
Comsat estimates that the three contracts represent approximately 25 percent of the U.S.
switched voice service market."® Given the growth rate in the switched voice service market,™*
AT&T'sand MCl'slong-term contracts are likely to represent an even smaller share of this
market today. Additionally, the contracts only obligate AT& T and MCI to transmit part of their
international switched voice traffic using Comsat. Based on our review of these contracts, we
conclude that the contracts permit AT& T and MCI to use Comsat's competitors for services.
Therefore, notwithstanding these long-term contracts, we confirm the finding in our August
1996 Order that Comsat's switched voice customers are sophisticated customers possessing
significant bargaining power giving them the flexibility to route a significant portion of their
switched voice traffic to their own transmission facilities or those of alternative carriers as they
choose.

146 See 1996 Circuit Status Report; see also 1997 Update at Table A7 (lists 113 non-thin route
countries served by Comsat).

147 Comments of PanAmSat at 11.

148 Response of Brattle Group at 34.

149 Agreement between AT& T and Comsat executed July 27, 1993, as amended; Agreement

between Comsat and MCI executed April 8, 1993, as amended.

150 Response of Brattle Group at 34.

151 From 1995 to 1996, the circuits deployed for switched voice service increased by 11 percent.
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74. Comsat contends that its declining share in the switched voice service market
evidences that it is no longer dominant in this market.*** According to the Brattle Group's
Reclassification Study (the "Reclassification Study")** submitted by Comsat, Comsat's share in
the switched voice and private line service markets, taken together, has declined from 70 percent
in 1988 to 21 percent in 1996.™>* Comsat further contends that its share of this market along the
major trans-Atlantic and trans-Pacific routes has dropped to 12 percent.™ According to
Comsat, during this same period the volume of switched voice traffic in this market has
increased significantly. Comsat contrasts its decreasing switched voice traffic volume and
declining market share with AT& T, a carrier the Commission recently found to be non-
dominant.™ During this same period, Comsat asserts, AT& T's switched voice traffic volume
has increased, despite a decline in its market share.™’

75. PanAmSat argues that the market share data and economic studies submitted by
Comsat should not be relied upon because they portray an incomplete and misleading view of
Comsat's market power in the switched voice service market.™® It asserts that the "satellite-
delivered switched voice service market” is the proper market for measuring Comsat's market
share. PanAmSat states that Comsat's share of the satellite-delivered switched voice service
market is substantially greater than the 21 percent market share contended by Comsat.

Moreover, because Comsat enjoys government-conferred exclusive access to the INTELSAT
system, PanAmSat contends that INTELSAT's market share and market power should be
considered when analyzing Comsat's non-dominant request. PanAmSat acknowledges Comsat's
decline in market share but notes that INTELSAT's profits have been increasing for the last three

152 Comsat Petition at 32.

153 "The Economic Basis For Reclassification of Comsat as a Non-Dominant Common Carrier,"

dated April 1997, by The Brattle Group at 2.

154 Reclassification Study at 2.

155
Id.

156 See AT& T International Order.

157 Reclassification Study at 7.

158 Comments of PanAmSat at 14-15; Reply Declaration of Leonard Waverman at 4-5.

40



Federal Communications Commission FCC 98-78

years.™®

76. Comsat's share of the satellite switched voice service market is one factor that could
be considered when assessing Comsat's market power in this market. As discussed above,
however, intermodal competition, i.e., competition between satellite and cable carriers, clearly is
present in this service market.'® Intermodal competition leads us to believe that fiber-optic
cables represent a substitute for satellites in the transmission of switched voice service.
Therefore, we decline to adopt PanAmSat's suggestion that Comsat's market share should be
measured using only the satellite-delivered switched voice segment of this market. We find
instead that, because both satellite and cable networks are utilized for the transmission of
switched voice traffic to the thick route market, the total capacity of cable and satellite circuits
available for such transmission should form the basis for calculating a company's share of
switched voice service traffic to the thick route market .*¢*

77. We are aso unpersuaded by PanAmSat that measuring INTELSAT's share of the
switched voice service market "between two non-U.S. markets' will yield useful insight into
Comsat's market power in the U.S. market. Comparing Comsat's share of the switched voice
service market between the U.S. and another country to the share of Comsat's competitors on
these same routes is the relevant comparison. Asthe only U.S. common carrier providing
switched voice service viaINTELSAT, Comsat's market share will equal INTELSAT's market
share between the U.S. and other countries. INTELSAT's market share between two non-U.S.
markets is not relevant when assessing Comsat's market power because Comsat is not
competing in the provision of service between two non-U.S. markets. Finaly, we find that
INTELSAT'sincreasing profitability is not relevant to the assessment of Comsat's market power.
INTELSAT's increasing profitability could arise from improved performance in geographic
markets not served by Comsat or from the growth in international telecommunications traffic in
general. Consequently, PanAmSat has failed to demonstrate the significance of INTELSAT's
profitability as related to Comsat's market share.

(i) Supply Elasticity

78. Generally, supply elasticity refersto the ability of suppliersin a given market to
increase the quantity of service supplied in response to an increase in price. Inthis case, we use

159 Reply Comments of PanAmSat at 11.

160 See supra 1 32.

161 See supra 1 26.
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it to determine the ability of alternative suppliersin arelevant market to absorb a carrier's
customersiif such carrier raised the price of its service by asmall but significant amount and its
customers wished to change carriers in response.’® Two factors determine supply elasticity in a
market. One iswhether existing competitors have or can relatively easily acquire significant
additional capacity. If so, then supply elasticities tend to be high. The other factor isthe
existence of low barriersto entry. Barriersto entry may be legal (e.g., governmenta imposed
restrictions), economic (e.g., capital costs, economies of scale), technological (e.g., a new
innovation protected by a patent), *® or operational (e.g., lack of skilled workers). Even if
existing competitors lack excess capacity, supply elasticity tends to be high if new suppliers can
enter the market relatively easily because of low barriers to entry.'*

79. Inour August 1996 Order, we found that the idle capacity of other carriersin the
switched voice and private line service market was sufficient to absorb most of Comsat's
switched voice and private line traffic, except for thin route markets."® Comsat states that its
competitors have sufficient available capacity to accommodate the needs of any Comsat
customer who desires to switch to a competing carrier.’® According to Comsat, AT& T, by
itself, maintains 58,000 excess circuits and can immediately accommodate all of Comsat's
switched voice service traffic to the thick route market .*** The Brattle Group asserts that the
cost of deploying and operating fiber-optic cable is falling, while the cost of launching and
operating satellites has remained constant for the past eight years.'®®

80. PanAmSat suggests that supply elasticity islow in the switched voice service market
for three reasons. Comsat controls the satellite-delivered capacity in this market, Comsat's
customers are unable to switch to alternative carriers because they are locked in to long-term
contracts with Comsat, and foreign Signatory PTTs impose barriers to entry that limit Comsat's

162 See generally August 1996 Order 1 23; International Competitive Carrier Order § 31.

163 See e.g., August 1997 Order 1 30.
164 Id.
165

August 1996 Order 1 23.

166 Comsat Petition at 32.

167 Id. at 46-47.

168 Id. at 63.
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satellite system competitors from accessing their markets.'®

81. Therecord in this proceeding and Commission data confirm our finding in the
August 1996 Order that the switched voice service market exhibits high supply elasticity. Our
1996 Circuit Status Report supports Comsat's assertion that sufficient excess capacity existsin
the switched voice service market to absorb all of Comsat's switched voice traffic.'” At the end
of 1996, there were 76,779 total idle international cable, satellite and terrestrial circuits available
for the provision of switched voice service. In 1996, idle circuits constituted approximately 53
percent of the total circuitsin use in the switched voice service market. Thus, there appear to be
sufficient idle circuits available to accommodate all of the switched voice satellite traffic carried
by Comsat. As discussed above, the contracts Comsat has entered into with AT& T and MCI do
not significantly limit their ability to use their own facilities or those of other carriers for
switched voice service transmissions.

82. Lega barriersto entry in many countries make it difficult for a U.S. authorized carrier
to offer switched voice service in aforeign market. Historically, the most significant entry
barrier in international telecommunications has been obtaining an operating agreement with the
monopoly telecommunications service provider before providing service to a particular
country.’™ In the case of U.S. satellite service providers, obtaining the authority to provide
service in a particular country, including the authority to transmit and receive from an earth
station within a country (sometimes referred to as landing rights), remains a significant legal
barrier to entry.*"

83. PanAmsSat contends that many of INTELSAT's foreign Signatories are also the
regulatory authorities that control access to their home markets.'”® PanAmSat cites two
examples to demonstrate that foreign Signatories do not permit PanAmSat and other separate
satellite systems to enter their markets: (a) Telecom Thailand will interconnect only with
Comsat for public switched network traffic; and (b) the Norwegian PTT has refused to give

169 Comments of PanAmSat at 11, 18-19; Reply Comments of PanAmSat at 11, 17; Declaration of

Leonard Waverman at 5; and Reply Declaration of Leonard Waverman at 7.

170 Report No. IN 97-2436 (December 2, 1997).

1 See International Competitive Carrier Order § 33.

172 See August 1997 Order 1 32.

173 Reply Comments of PanAmSat at 16, 17 and 19; Declaration of Leonard Waverman at 7.
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PanAmSat market access since the 1994 Winter Olympicsin Lillenhammer.'™ Comsat's
satellite system competitors have presented evidence that they provide switched voice servicein
only alimited number of foreign markets. PanAmSat provides switched voice service in only
eight countries.”™ In addition, neither GE Americom nor Orion provides switched voice service
outside the U.S.*"® A review of our 1996 Circuit Status Report indicates, however, that with the
exception of most African and Pacific Island nations, U.S. cable carriers have access to most
foreign Signatory markets for the provision of switched voice service. Given the lower per
circuit cost advantage that fiber-optic cable has over satellite facilities, it is not surprising that
cables now link the U.S. with over 100 foreign countries and U.S. territories.*”” Thus,
notwithstanding the limited number of foreign Signatory markets served by PanAmSat and the
other U.S. satellite service providers, we find that U.S. cable carriers of switched voice service
are able to provide such service in foreign Signatory countries in the thick route market.

84. We aso expect the barriers to entry that U.S. satellite service providers currently face
INn INTELSAT foreign Signatory markets and in other foreign markets gradually to diminish in
light of the World Trade Organization ("WTQ") Basic Telecommunications Agreement ("WTO
Agreement") concluded last year.'”® Under the WTO Agreement, 49 WTO member countries

174 Declaration of Leonard Waverman at 6, 8.

175 See PanAmSat L etter.

176 See Orion Letter and GE American Letter. Columbia provides international switched voice

service to the United Kingdom. See Columbia Letter.

L Reclassification Study at 9-10; 1996 Circuit Status Report.

178 The WTO came into existence on January 1, 1995, pursuant to the Marrakesh Agreement

Establishing the World Trade Organization (the "Marrakesh Agreement”). 331.L.M. 1125
(1994). The Marrakesh Agreement includes multilateral agreements on trade in goods,
services, intellectual property and dispute settlement. The General Agreement on Tradein
Services ("GATS") is Annex 1B of the Marrakesh Agreement. 33 I.L.M. 1167 (1994). The
specific commitments made by countries under the WTO Basic Telecom Agreement were
concluded pursuant to Article XX of the GATS and form an integral part of the GATS. The
schedules of specific commitments are accessible on the WTO's web page at www.wto.org. We
note that the Peoples’ Republic of China and the Russian Federation are not members of the
WTO and, together, account for approximately 14 percent of the world's telecommunications
services revenues. The U.S. islinked to Chinavia 642 IMTS cable circuits and to Russiavia
567 IMTS cable circuits.
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(primarily countries in the switched voice and private line thick route market ) representing
approximately 80 percent of WTO member countries' satellite service revenues agreed to permit
market access for satellite services. PanAmSat points out that only 43 of INTELSAT's 139
Signatories committed to implementing the Reference Paper on Regulatory Principles
("Reference Paper") that was part of the WTO Agreement.’”® The Reference Paper is significant
because it commits countries to establish independent regulatory bodies, guarantees that foreign
companies will be able to interconnect with networks in foreign countries at fair prices, forbids
anticompetitive practices such as cross-subsidization and mandates transparency of government
regulations and licensing for basic telecommunications services. However, those INTELSAT
Signatories committing to the Reference Paper, together with the other countries committing to
the Reference Paper, account for approximately 90 percent of the world's basic

telecommuni cations services revenues.”®® Consequently, with the implementation of the WTO
Agreement, we expect that many marketsin which it is currently difficult to obtain the required
authorizations will open their markets to permit U.S. satellite service companies to provide end-
to-end telecommunications services.

85. Economic barriers can also make it difficult for U.S. authorized carriers to enter
foreign markets.®" Typical economic barriersto entry are the high capital investment required
to enter a market.'® PanAmSat, however, suggests a different form of economic barrier to entry.
PanAmSat contends that INTELSAT's foreign Signatories have a financial incentive not to
permit U.S. satellite service providers to obtain market access to their home market.’®® Like
Comsat, foreign Signatories receive areturn from INTELSAT based on their investment share
and usage of the INTELSAT system. If aforeign Signatory's usage of INTELSAT, i.e,, the
amount of traffic that it originates and terminates over the INTELSAT satellite system, isless
than its investment share of the INTELSAT system for the prior year, it will receive areturn
from the INTELSAT system compensating it for other Signatories and direct access customers
use of itsinvestment in the INTELSAT system and vice versa. A foreign Signatory also

179 Declaration of Leonard Waverman at 5.

180 See Statement of Ambassador Charlene Barshefsky, Basic Telecom Negotiations, February 15,

1997.

181 See August 1997 Order 1 33.

182 Seeid.

183 Reply Declaration of Leonard Waverman at 14. Most foreign Signatory PTT's own less than

one percent of INTELSAT. See Reply of Comsat at 23.
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receives revenues from the telecommunications services that it providesin its home market. A
foreign Signatory, however, receives no revenue on traffic provided by non-INTELSAT
satellites to its country. Thus, the cost to aforeign Signatory for permitting U.S. satellite service
providers to originate and terminate telecommunications traffic within its home market will
depend on the economic impact this would have on its service revenues in its home market as
well ason itsreturn from the INTELSAT system. Thus, foreign Signatories have an incentive to
prevent U.S. authorized carriers from entering their markets.

86. We are not persuaded, however, that this financial incentive is significant enough to
alter our conclusion. Today, over 100 foreign countries permit U.S. cable carriers to access their
switched voice service markets.”® This number is expected to increase in light of the
commitments made by INTELSAT's foreign Signatories under the WTO Agreement. Thus,
many INTELSAT foreign Signatories have or will be permitting access to their home markets
for the provision of switched voice service by U.S. authorized carriers. Consequently, we
conclude that the financial incentive of INTELSAT foreign Signatories to use the INTELSAT
system does not create a substantial barrier to entry in foreign Signatory countriesin the thick
route market for U.S. authorized carriers of switched voice service.

87. Theissuesidentified by Comsat's satellite competitors about access to foreign
Signatory markets raise legitimate trade concerns that are addressed for some markets by the
WTO Agreement. Nevertheless, these concerns do not significantly affect the provision of
switched voice service by Comsat's cable competitors in the switched voice and private line
thick route market and do not affect our conclusion that high supply elasticity existsin the
switched voice service market.

(iii) Cost Advantages and Possible Cross Subsidies

88. Comsat's competitors raise a number of concerns regarding Comsat's cost
advantages. Columbiais concerned that a Comsat reclassified as a non-dominant common
carrier would be able to cross-subsidize its competitive service offerings from its monopoly
profits, which are immune from legal processin the U.S.*®* Similarly, PanAmSat argues that a
deregulated Comsat could raise prices in some markets while lowering them in others.'#
Comsat responds that it would not be in a position to cross-subsidize its competitive service

184 1996 Circuit Status Report.

185 Comments of Columbiaat 5.

186 Declaration of Leonard Waverman at 6.
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offerings in the manner suggested by its separate system competitors.® Comsat claims that it is
at a cost disadvantage to U.S. cable carriers because the per circuit costs of launching and
operating satellites has increased relative to the per circuit costs of deploying and operating
cables™®

89. Inthe August 1997 Order, the International Bureau dismissed similar concerns raised
by Hughes about Comsat's potential for cross-subsidizing its full-time video service with profits
from its switched voice and private line services. The Bureau found that the switched voice and
private line service markets were substantially competitive, which exerts competitive pressure
on Comsat's ability to increase its rates for switched voice and private line services.”®® The fact
that the costs of cable circuits are decreasing relative to satellite circuits utilized in the provision
of switched voice and private line service tends to support this conclusion.*®

90. Neither Columbia nor PanAmSat is explicit about which Comsat services would
provide the cross-subsidy and which services would benefit from the cross-subsidy. Itis
unlikely that Comsat could extract cross-subsidies from its switched voice service since the
competitive nature of the switched voice service market limits Comsat's ability to charge rates
that could be used to cross-subsidize. It isaso unlikely that Comsat could use other services to

cross-subsidize its switched voice service rates. The Commission found in the International

Competitive Carrier Order that the private line service market is competitive and we confirm
that finding in this Order.”* Similarly, the Bureau recently concluded that the full-time video
service market is substantially competitive.*® Competition in these service markets limits
Comsat's ability to increase its rates for these services. Although competition is lacking in the
provision of switched voice and private line service to the thin route market and occasional-use
video service to the occasional-use single carrier market, we find it unlikely that the revenues
from these markets, which constitute approximately 15 percent of Comsat's INTELSAT
revenues, would represent a significant source of cross subsidy for Comsat's provision of

187 Reply of Comsat at 20.

188 Comsat Petition at 63.

189 August 1997 Order 1 34.

190 See Comsat Petition at 63.

191 See International Competitive Carrier Order 1 68; see infra 1 96.

192 August 1997 Order 1 37.
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switched voice service in the thick route market.'*®

(iv) Size and Accessto Resources

91. Another factor we consider in determining whether Comsat has market power in the
switched voice services market is whether Comsat enjoys special market power because of its
Size or access to resources. Comsat's separate satellite system competitors argue that Comsat,
through INTELSAT, operates the world's largest international satellite system and has capacity
far in excess of any private satellite operator.™® In addition, as a member of INTELSAT, Comsat
has access to an installed base of thousands of earth stations that communicate with INTELSAT
satellites as well as access to the home markets of INTELSAT's foreign Signatories. They
contend that these factors give Comsat a competitive advantage. Finally, PanAmSat contends
that INTELSAT has a significant competitive advantage in gaining access to spectrum and
orbital locations because it is free from nationa regulatory oversight in seeking these scarce
resources through the International Telecommunications Union ("ITU"). In comparison,
PanAmSat states that Comsat's separate systems competitors must first apply to the Commission
paying afiling fee and subjecting their applications to pubic notice and comment
proceedings.™® Only after this process s initiated will the Commission then forward a Comsat
competitor's advance publication, coordination and notification documentsto the ITU.

92. We agree with PanAmSat and other commenters that Comsat through INTELSAT
has a significant competitive advantage in obtaining spectrum and orbital locations. Comsat
disputes PanAmSat stating that INTELSAT has no ability to register orbital locations directly
with the ITU and relies on the U.S. as the notifying administration for purposes of 1TU
registration. Comsat states that:

INTELSAT must rely on the Commission to perform orbital slot registration on its
behalf, and neither Comsat nor INTELSAT has any control over the Commission's
actionsin thisregard. The FCC must submit INTELSAT Advance Publications just
asit does any private company's Advance Publication. Once registered, INTELSAT
is subject to the same ITU regulations and standards as apply to any other satellite

193 Comsat's occasional-use video service revenues equal 2.5-3 percent of Comsat World Systems

Division'srevenues. See Comsat Petition at 44; Response of Brattle Group at 23. 1n 1996,
Comsat World Systems Division's revenues totaled $264 million.

194 Comments of Independents at 3-4.

195 Reply Comments of PanAmSat at 13.
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operator.*®

Through special arrangements and longstanding practice, the U.S. formally serves asthe
notifying administration to the ITU of INTELSAT's assignments. ITU filings are prepared by
INTELSAT, but are submitted to the Commission on behalf of INTELSAT's concurring
administration members for transmission to the ITU. Comsat's statement, however, incorrectly
implies that the Commission exercises its responsibilities as the notifying administration on
behalf of INTELSAT in the same manner as it does on behalf of U.S. licensees. As the notifying
administration on behalf of INTELSAT, the Commission does not assert any regulatory
authority over INTELSAT's decision to register with the ITU for spectrum and orbital locations.
The Commission only acts as a " copper wire" or "mail box" in officially submitting the filings to
the ITU on INTELSAT's behalf. Thereisno regulatory review of INTELSAT's submissions,
they are often transmitted to the ITU the day after being submitted to the Commission by
INTELSAT. In comparison, ITU submissions on behalf of applicants for U.S. licenses are
subject to rigorous review in connection with the licensing process.™®” Comsat's argument,
therefore, does not address the concern raised by PanAmSat. INTELSAT is able to obtain
spectrum and orbital locations through the ITU without being subject to any national regulatory
review. We conclude that thisis a competitive advantage over U.S. licensees.

93. Notwithstanding these competitive advantages, we find that Comsat does not have
market power in the provision of switched voice service in competitive markets, particularly
when competing cable systems are considered. The record indicates that Comsat's switched
Voi ce service competitors compare favorably to Comsat in terms of size and access to resources.
Although Comsat is able to access INTEL SAT's satellites, more satellites than any of its
competitors, the number of cable and satellite switched voice circuits utilized to provide service
from the U.S. is a better comparison of the resources of Comsat and its competitorsin this
market. For example, in 1996, Comsat's competitors utilized 57,319 cable circuits for the
provision of switched voice service from the U.S.™*® In contrast, satellite carriers, including
Comsat, utilized only 18,988 satellite circuits to provide switched voice service from the U.S.

196 Reply of Comsat at 17.

197 Typically, an application for a satellite system will be filed with the Commission. The

application will be placed on public notice. Interested parties will file comments supporting
and opposing about the application. The Commission will review the comments and release an
order granting or denying authority to the applicant for the satellite system.

198 1996 Circuit Status Report at 9, Table 2.
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this same year.'*® Comsat's share of the switched voice satellite circuits was approximately 21
percent or 3,921 satellite circuits.”® On the other hand, AT& T possessed 37,677 active cable
circuits and 57,581 idle cable circuits capable of transmitting a switched voice call, amuch
larger number of circuits for this service.®* Clearly, AT&T, rather than Comsat, has superior
access to circuits capable of providing switched voice service in the thick route market. Other
cable providers of switched voice service, like MCI, Sprint and WorldCom, also have access to
more switched voice service circuits than does Comsat. Accordingly, we are not persuaded by
the arguments raised by Comsat's competitors that INTELSAT's size and preferred access to
resources provide Comsat with market power in the provision of switched voice service to the
thick route market.

b. Private Line Service

94. We have identified private line service as a separate product market. Today, Comsat
is not regulated as a dominant carrier in the provision of private line service (International
Business Service and end-to-end service).** No comments were received urging the
Commission to retain dominant carrier regulation of Comsat's private line service to the thick

route market. Although the Commission's decision in the International Competitive Carrier

Order found Comsat to be non-dominant in the private line service market, that decision did not
address Comsat's market power in the thin route market. We separately address this issue
below.”® Consequently, we find that Comsat continues to be non-dominant in the provision of

private line service to the thick route market for the reasons set forth in the International
Competitive Carrier Order.

C. Full-time Video Service

95. In 1985, we found that Comsat possessed market power in the provision of

199 Id. at 15, Table 3.

200 See Reclassification Study at Table A2.

201 Id. at Table A3.

202 International Competitive Carrier Order 1 68.

203 Seeinfra Y 117-129.
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INTELSAT space segment services, including international video services?® Recently, we
determined that the full-time video service market for which Comsat provides space segment
capacity is substantially competitive.?® Comsat now requests that we find it non-dominant in
the provision of full-time video service. In support of this request, Comsat filed economic
studies to substantiate its declining market share and competitors' excess capacity in the
international video services market. PanAmSat asserts that Comsat possesses market power in
the full-time video services market.”®® For reasons that follow, we conclude that Comsat no
longer exercises market power in the provision of full-time video service in all geographic
markets.

96. The International Bureau's August 1997 Order found that substantial competition
existed in the full-time video service market warranting streamlined tariff relief for Comsat. In
evaluating the competitiveness of this service, we analyzed demand and supply elasticities,
Comsat's unique cost advantages, if any, and whether Comsat's size or access to resources to
cloaked it with special market power. We found high demand elasticity as evidenced by the
improved bargaining power of Comsat's customers and the decline in Comsat's market sharein
the international video transmission services market.*®” We aso concluded that Comsat's
decreasing market shares confirmed that Comsat was losing its customers. The Networks stated
that they have become lessreliant on INTELSAT for full-time video services, especialy over
dense routes, because these routes have become subject to more effective competition since
1994.2%

97. With regard to supply elasticity, the record indicated that Comsat's competitors had
excess capacity available to offer full-time video services to Comsat's current customers if
Comsat raisesits prices. Based on datain the 1996 Brattle Report, the unutilized transponder
capacity for Comsat's competitors increased significantly from 1993 to 1996 on trans-Atlantic
and trans-Pacific routes. The Brattle Study also concluded that thisidle capacity provides
Comsat's competitors with enough capacity to serve all of Comsat's customers should they
choose to migrate away from Comsat because of a Comsat price increase. We also noted that

204 International Competitive Carrier Order 1 65.

205 See August 1997 Order 1 37.

206 Comments of PanAmSat at 25-27.
207 Seeid. 27-29.
208 Seeid. 728.
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under the WTO Agreement, 49 WTO member countries, including most countries that constitute
origination and termination points in the full-time video service market, had committed to
offering market access for satellite service and facilities in their countries.?®

98. Weaso found that Comsat did not possess any cost advantages that it could use to
act anticompetitively. We found that substantial competition in the switched voice and private
line service markets would make it unlikely that Comsat will be able to cross-subsidize its full-
time video services with revenues from its satellite delivered public switched tel ephone network
services or its private line services.*°

99. We aso concluded that Comsat did not enjoy special market power because of its
Size or access to resources. We found that PanAmSat, a significant competitor to Comsat for the
full-time video services market, would be a formidable competitor from a size advantage as a
result of its merger with a Hughes affiliate. We found that when Orion's and Columbia's
satellites are considered, in the short-run, Comsat's competitors will have approximately 14
operational satellites compared to INTELSAT's 24 satellites.?™*

100. We find that the analysis of the full-time video set forth in the August 1997 Order
remains valid today. The record before us contains substantially the same evidence that was
submitted in that earlier proceeding. Comsat's market share for full-time video service has
declined from an average of 80 percent in 1993 to less than 45 percent in 1996.?2 The
Networks do not oppose Comsat's request for regulatory relief with regard to full-time video and
audio leases because the market for these services has been subject to more competition since
1994.%% PanAmSat states it has been successful in the provision of full-time video services
because PTTsand INTELSAT Signatories do not control access for receive-only video
service?™ The additional evidence submitted by Comsat's competitors updating the record is
consistent with our earlier findings. For example, PanAmSat provides full-time video service to

209 Seeid. 132.
210 Seeid. 134.
211 Seeid. 735.

212 Reclassification Study at 12.

213 Reply Comments of Networks at 2.

214 Reply Comments of PanAmSat at 17-18.
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139 countries, or approximately 72 percent of the total countries as of the end of 1997.2%
PanAmSat does not provide any reasons why it does not provide full-time video service to other
remaining markets. Possible reasonsinclude lack of customer demand or customers choosing
an alternative provider. PanAmSat does not, however, indicate that market entry barriers
specific to non-INTELSAT entities have prevented PanAmSat from providing full-time video
service to these other markets. Also, the Commission has no reason to assume that market entry
barriers specific to non-INTELSAT competitors prevent PanAmSat and other satellite
competitors from providing receive-only full-time video service. We aso note that Orion
provides full-time video to eight countries.

101. Consequently, we find that Comsat does not exercise market power in the provision
of full-time video service market in all geographic markets. Therefore, Comsat should be
classified as a non-dominant carrier in the provision of full-time video servicesin al geographic
markets.

d. Occasiona-Use Video Service

102. In 1985, the Commission found that Comsat possessed market power in the
provision of INTELSAT space segment services, including occasional-use video services.?’
Recently, the Commission found that the occasional-use video services market was not
substantially competitive.”® Comsat now requests that we find it non-dominant in the provision
of occasional-use video service, asit asserts that it does not possess market power in the
provision of this service.”** Comsat filed the Reclassification Study and the Video Study to
substantiate its claim. The competing satellite providers contend that Comsat remains dominant
in the occasional-use video service market. The Networks oppose eliminating dominant carrier

215 See PanAmSat L etter.

216 We also understand that Teleglobe provides full-time video services viathe INTELSAT

system. The record does not, however, indicate the degree to which Teleglobe services U.S.
customers. Information about Teleglobe's market share and pricing, for example, would allow
us to assess Teleglobe's role as a competitor in the U.S. market for full-time video service.

217 International Competitive Carrier Order 1 65.

218 See August 1997 Order 1 38.

219 Comsat Petition at 32.
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regulation of Comsat's occasional-use video services until non-Signatories are permitted access
to INTELSAT's facilities.

103. We first summarize the findings from the August 1997 Order with regard to
occasional-use video service. Then we assess any new claims that Comsat makes to support its
assertion that it no longer has market power for occasional-use video service in the occasional-
use multiple carrier and occasional-use single carrier geographic markets, along with the
objections from the competing satellite providers and the Networks. We conclude that the
occasional-use video services market is subject to competition in the 55 point-to-point markets
within the occasional-use multiple carrier market, but in a greater number of point-to-point
markets within the occasional-use single carrier market, Comsat is the only choice for transmit-
receive occasional-use video service. Thus, we conclude that Comsat exercises market power in
the provision of occasional-use video service within the occasional-use single carrier market. In
the 55 countries where U.S. customers have a choice for transmit and receive occasional-use
video service, we do not believe, however, that Comsat can exercise market power, and
conclude that Comsat should be reclassified as non-dominant for occasional-use video service
in the countries in the occasional-use multiple carrier market.

104. We concluded in the August 1997 Order that Comsat did not face substantial
competition in the occasional-use video services market. In evaluating the competitiveness of
the market, we assessed the supply elasticity and characteristics of Comsat's size and resources
that are evident in this market in order to determine if substantial competition exists. We could
not assess the demand elasticity as the record failed to detail separately Comsat's | oss of
customers, market share, and pricing trend data attributable to the occasional-use video service
market.

105. We did find that this market lacked substantial competition becauseit is
characterized by supply inelasticity due to both lack of capacity and the existence of market
entry barriers. PanAmSat, the Networks and the GAO Report stated that Comsat's competitors
have limited capacity to provide occasional-use video services and that usersturnto INTELSAT
for this service.” The Networks, relying on their own experience, stated that PanAmSat, the
largest United States international satellite carrier, had little or no available capacity for
occasional-use video service. AsPanAmSat and other competitors prepare to launch new
satellites that will provide additional transponder capacity, we determined the capacity on these

220 Comments of Networks at 2-3; Reply Comments of Networks at 9-10.

221 See August 1997 Order 1 40.
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satellitesis likely to be pre-subscribed for full-time video service and therefore limited capacity
would be available for occasional-use video service after satellite launch. We found that fiber-
optic cableis neither cost-effective nor suitable for video transmissions from one point to
multiple locations simultaneously asis required for occasional-use video service.”? We also
determined that the record did not support afinding that resellersin the occasional-use video
services market provide substantial competition to Comsat.”

106. We also found that significant supply inelasticity existed in countries where
Comsat's competitors lacked landing rights. The lack of landing rights is a market entry barrier
that prevents Comsat's competitors from accessing its earth stations and effectively restricts the
mobility of a user of occasional-use video service covering a fast-breaking news story or event
in that location.?* Thus, even sophisticated users like the Networks that possess significant
bargaining power are left with little choice but to use the Comsat/INTELSAT system. Similar to
full-time video services, we believe that as WTO member countries implement their market
access commitments made under the WTO Agreement, these regulatory barriersto entry are
likely to diminish.

107. Comsat states that a number of alternative satellite systems exert significant
competitive pressure on Comsat.? It cites the Brattle Group study, which concludes that
separate satellite systems are providing at least as much, if not more, occasional-use video
services traffic, and probably generate more revenue than Comsat. Comsat argues that
PanAmSat has elected not to pursue vigorously occasional-use service business, and has
concentrated its video capacity for long-term services.?® Comsat notes that, nevertheless,
PanAmSat asserts in its marketing materials that it can and will provide occasional-use video
services at any time and from any location.?’

108. The Networks and the other satellite systems continue to argue that Comsat holds

222 Seeid.
223 Seeid. 741
224 Seeid. 7 40.

225 Reclassification Study at 3.

226 Reply of Comsat at 38.

227
Id.
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market power in the provision of occasional-use video services. The Networks argue that the
state of competition in this market has not changed since Comsat submitted the 1996 Brattle
Group Report on international video services.?® The Networks continue to find that the other
satellite systems do not provide service to countries they wish to serve.® For example, the
Networks claim that PanAmSat does not provide occasional use video services suitable for use
by broadcasters for approximately 110 countries™ for the same reasons discussed above. The
Networks argue that the new satellites to be launched in the future may lack landing rights and
the in-ground infrastructure to provide suitable service.”® The Networks again counter
Comsat's claims that fiber-optic cable has become a viable alternative for the transmission of
occasional-use video service, for both operational and cost reasons.®* The Networks state that
fiber optic charges for occasional use video are one third higher than satellite charges.”® The
Networks also argue that the presence of resellers for occasional use video service does not by
itself present evidence of a competitive market.?* The Networks oppose eliminating dominant
carrier regulation of Comsat's occasional-use video services until non-Signatories are permitted
access to INTELSAT's facilities.®

109. PanAmSat, Columbia, GE Americom and Orion state that Comsat remains dominant
in this market because it is the only choice for U.S. users seeking occasional-use video service
to many markets.®® Further, PanAmSat states that INTELSAT's foreign Signatories typically do

228 See Comments of Networks at 13.

229 See Comments of Networks at iii..

230 Seeid. at 14.

231 Seeid. at 16.

282 Seeid. at 19; see also PanAmSat 1996 Annual Report.
233 Id.

234 See Comments of Networks at 19-20.

235 Id. at 2-3; Reply Comments of Networks at 9-10.

236 Comments of PanAmSat at 25; Comments of Independents at 3-4; and Waverman Declaration

at 3.
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not permit PanAmSat to access their markets.®” We are aware that occasional-use video service

often involves transmitting content from foreign countries to the U.S., and that authorization
from foreign countries for uplinking occasional-use video service may be more difficult to
obtain than authorization for full time video, which often involves downlinking video into a
foreign country. In addition, INTELSAT'sinstalled base of thousands of earth stations
worldwide provides Comsat with superior access to foreign markets over its U.S. competitors.®®

110. In this proceeding, the parties submitted information in the record identifying those
countries where they are able to provide occasional-use video service. Thisinformation was not

in the record when the August 1997 Order was released. This evidence demonstrates that there
are market entry barriers and challenges in providing occasional-use video service to many
countries. 1n 1997, U.S. satellite systems did not provide occasional-use video service to the
magjority of countries. U.S. satellite systems did, however, provide occasional-use video service
in 55 countries.” PanAmSat offered transmit and receive (uplink and downlink) occasional-
use video service signalsin 45 foreign countries.® As of December 31, 1997, PanAmSat
provided such service to the mgjority of countriesin Western Europe, South America, and North
America, and about half of the countriesin the Far East. It did not, however, provide
transmit/receive occasional-use video service to the majority of countries in Eastern Europe,
Central America, the Pacific Rim, Central and South Asia, the Middle East, and Africa. Orion
provided occasional-use video service in only 24 countries, which include 10 not served by
PanAmSat.?** GE Americom does not provide any occasional-use video service,? and

237 Reply Comments of PanAmSat at 17.

238 Comments of Independents at 3-4.

239 This number excludes several countries whose commitments under the WTO Agreement
exclude market access for satellite services until after the year 2000.

240 See PanAmSat Letter.

241 See Orion Letter.

242 See GE American Letter.
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Columbia provides video service to four countries.”

111. Therecord still lacks specific data regarding Comsat and its competitors market
share and pricing strategies for the transmit and receive occasional-use video services market.
Because U.S. separate satellite systems were able to provide transmit and receive occasional-use
video services to 55 countriesin 1997, they should be able to offer such service in the future to
and from these markets. Thus, these 55 countries should be regarded as competitive markets for
occasional-use video service. The market entry barriers discussed above do not apply to these
markets. We aso find that capacity constraints do not necessarily prevent other satellite systems
from competing effectively with Comsat for the provision of occasional-use video service. The
Networks fail to support their assertion that PanAmSat lacks capacity, in light of the fact that
PanAmSat's transponders have doubled from 1995 to 1997. Moreover, as stated before,
PanAmSat expects to have 416 operating transponders by the end of 1999.2 PanAmSat states
that this increase in transponders yields a predicted compounded annual capacity growth rate of
33 percent from 1995 to 1999.** Such growth may be a reason why PanAmSat has offered
transmit/receive occasional-use video service in 45 countries as of December 31, 1997. Thus,
we see no evidence of supply inelasticity in the occasional-use multiple carrier market.

112. We note that Comsat continues to have global connectivity, which gives them a
global marketing advantage over its competitors. The record indicates that PanAmSat, for
example, has served many countries in Western Europe, South America, North America, and the
Far East. A showing of service to a number of countries within these regions may suggest that
regional connectivity, and not necessarily global connectivity, can help a satellite system
effectively compete in the occasional-use video market.

113. With regard to the other countries not served by competing U.S. satellite systemsin
1997, we understand that market entry barriers may have prevented the U.S. satellite systems
from uplinking video from many of these countries, and thus precluded their ability to provide
occasional-use video service. It aso may betrue that U.S. satellite systems are capable of
providing occasional-use video service to some of these countries, but did not do so due to lack
of customer demand for occasional-use video service, or that U.S. customers chose Comsat or
some other competitor. Absent a record demonstrating that these markets are free of market
entry barriers, we deem these markets to be non-competitive. We also understand that Teleglobe

243 See Columbia Letter.

244 PanAmSat Worldwide Web Page at http://www.panamsat.com.

245
Id.
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provides occasional-use video servicesviathe INTELSAT system. The record does not,
however, indicate the degree to which Teleglobe serves U.S. customers and carriers.
Information on Teleglobe's market share and pricing, for example, would allow us to assess
Teleglobe's role as a competitor in the U.S. market for occasional-use video service.

114. Thus, based on these findings, we find that consumers have a choice for transmit and
receive occasional-use video service in the occasional-use multiple carrier market. We do not
believe Comsat can exercise market power in this market. With regard to the occasional-use
single carrier market, the record does not support a finding that other U.S. satellite systems can
offer both transmit and receive occasiona-use video service in this market. Until thereis
effective competition in this market, we cannot conclude that Comsat no longer exercises market
power in this market for the provision of occasional-use video service. Therefore, we conclude
that Comsat should remain classified as a dominant common carrier for this servicein the
occasional-use single carrier market where no competition to Comsat exists from U.S. separate
satellite systems, and be classified as non-dominant in the occasional-use multiple carrier market
where U.S. customers have an aternative provider of transmit and receive occasional-use video
service.

d. INTELSAT Earth Station Service

115. In 1985, we found Comsat to be dominant in the provision of multi-purpose earth
station services and television earth station services that connect with INTELSAT satellites. 2
Comsat sold its INTELSAT earth station businessin 1987 to American Satellite Company and
AT&T.*" Comsat states that its share of this market is zero.?®

116. AT&T, Washington International Teleport, Inc., Keystone and others now provide
earth station access to INTELSAT satellites. Inthe AT&T International Order, we declared
AT&T non-dominant in the multi-purpose earth station service market finding high supply
elasticity because competitors could enter this market relatively easily and add existing
capacity.”® In addition, we found high demand elasticity because customers are able to switch
among carriers and services. In light of Comsat's absence from this market, we see no reason to

246 See International Competitive Carrier Order 1 66.

247 Comsat 1988 Annual Report.

248 Reply of Comsat at 45.

249 AT&T International Order 7 65.
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continue regulating Comsat as a dominant common carrier in the provision of multi-purpose
earth station services. Accordingly, we find Comsat non-dominant in the provision of multi-
purpose earth station service in all geographic markets.

e.  Switched Voice and Private Line Thin Route Market

117. Aswe discussed above, the switched voice and private line services are provided
into two distinct geographic markets: the thick route market and the thin route market. In this
section, we analyze Comsat's market power in the provision of switched voice and private line
services to the thin route market. Most commenters contend that Comsat exercises market
power in this market.® Comsat disputes this contention claiming that it faces significant
competitive pressure from expanding fiber-optic cable systems and the threat of entry from its
satellite competitors.>! We conclude that Comsat continues to exercise market power and is
dominant in the provision of switched voice and private line service to the 63 countries listed on
Appendix A to this Order that comprise the thin route market.

(i) Demand Eladticity and Market Share

118. Neither Comsat nor the commenters submit any specific evidence regarding the
demand characteristics of the customers utilizing Comsat's switched voice and private line
services to the thin route market. Comsat offers switched voice and private line servicein this
market, and it concedes that its market share for switched voice and private line service in the
countries comprising this market averaged 90 percent in 1996.%* Based upon the evidence in
the record, we cannot conclude that significant competitive alternatives exist for U.S. consumers
seeking switched voice and private line service to countries in the thin route market .»*  Comsat

250 See, e.g., Comments of AT& T at 2; Comments of WorldCom at 5-6; Comments of PanAmSat

at 24.

251 Reply of Brattle Group at 8.

252 Comsat's 1997 Update at 12; see also Comments of AT& T at 6. The record lacked any thin

route market share data for the full-time video and occasional-use video service markets.

253 None of Comsat's U.S. separate satellite system competitors provide both switched voice and

private line service to a country within the thin route market. The record indicates that
PanAmSat provides switched voice service to one country. In addition, PanAmSat and Orion
provide private line service to afew countries in this market. GE Americom does not provide
service to any and, other than afew government contracts, Columbia does not provide any
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further asserts that, in addition to U.S. separate system competitors, non-U.S. licensed satellites,
such as Intersputnik, also provide service to the thin route market from the U.S.>* We are,
however, unable to assess the competitive significance of Intersputnik because the record lacks
information regarding the actual amount of use of Intersputnik's services. Consequently, we
conclude that Comsat's substantially high market share between the U. S. and the thin route
market and Comsat's satellite system competitors low penetration of this same market evidences
inelastic demand for the provision of switched voice and private line services to the thin route
market.

(i) Supply Elasticity

119. Comsat contends that the expanding supply of fiber-optic cable systems aswell as
the threat of entry into the thin route market from new satellite competitors, such as PanAmSat
and Intersputnik, increase the supply of cable and satellite circuits available in this market.”®
For example, Comsat notes that a $2.6 hillion fiber-optic cable system is under construction that
will encircle Africa ("Africa-One") and link 37 of its nations to each other and other cable
systems by 1999.%° In addition, it asserts that satellite service providers already have
nondiiscriminatory access to countries worldwide." For instance, PanAmSat serves 110
countries and Globalstar, a non-voice, non-geostationary mobile-satellite service provider, has
consummated service agreements with more than 90 countries. Comsat further suggests that the
relative importance of the switched voice and private line thin route market is diminishing as
evidenced by the increase in the growth of circuits to the thick route market compared to the
decrease in circuit growth to the thin route market.”® For these reasons, Comsat suggests that an
adequate supply of non-Comsat circuits for all services exists to the thin route market to provide
customers with ample choice when choosing a U.S. authorized carrier for service to this market.

service within the thin route market.

254 See Letter dated January 16, 1998 [sic], from Howard D. Polsky, Comsat Corporation, to

Magalie Roman Salas, Secretary, Federal Communications Commission at attachment, p. 3,
n.10.

255 Response of Brattle Group at 8.

256 Comsat's 1997 Update at 13, n.28.

287 Comsat Petition at 53-54.

258 Id. at 14-15.
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120. Asexplained above, the countries comprising the thin route market are those not
connected to the U.S. by cable and that are served by Comsat via INTELSAT satellites. Based
on the record, we find little evidence that other satellite operators are currently able to supply
any significant amount of switched voice and private line service to the thin route market.
Under these circumstances, U.S. customers have little choice but to utilize Comsat's switched
voice and private line services for communications to and from this market. The lack of
competition and pressure on prices may be areason for the decrease in the number of circuits
between the U.S. and this market. Our objective should be, however, to develop policies that
will spur competition and growth in this market.

121. Comsat's reliance on the Africa One fiber-optic cable project as an example of the
competitive pressure building in the thin route market is misplaced. The Africa One project is
not yet under construction, and we understand that its estimated completion date is more than
two years away. Consequently, we are unable to verify Comsat's claim that only 26 thin route
countries will exist by 1999.%° Likewise, we are not persuaded by Comsat's contention that
PanAmSat can provide switched voice and private line service to the thin route market because
it provides full-time video to local broadcastersin this market. In most cases, PanAmSat's
access to thin route market countriesis limited to one-way, receive-only service (downlink
access), without uplink capability.?® The fact that Comsat's U.S. satellite competitors' satellite
footprints overlap the geographic area encompassing the thin route market is not the same thing
as having regulatory approval to transmit and receive switched voice and private line services to
and from a country situated within that market. The record adequately demonstrates that
Comsat's U.S. separate system satellite competitors are limited in their provision of servicesin
this market.®* WorldCom's contention that it is able to use Comsat's satellite competitors for
switched voice and private line service in only two such countries --- the Dominican Republic
and Bolivia --- further confirms the limited availability of non-Comsat satellite capacity to the
thin route market.?®

122. Therefore, we conclude that the thin route market is subject to an inelastic
competitive supply, which requires U.S. customers to use Comsat, by default, when choosing a
telecommunications service provider for the provision of switched voice and private line service

289 See Comsat Letter.

260 Reply of Brattle Group at 40-41; see also Declaration of Leonard Waverman at 7-8.

261 See PanAmSat Letter, Orion Letter and GE American Letter.

262 Comments of WorldCom at 5-6.
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in this market.

(iii) Cost Advantages and Barriers to Entry

123. AT&T refutes, as highly impractical and uneconomic, Comsat's claims that other
satellite operators are available to provide services to the thin route market.?®® In AT& T's view,
itisimpractical to use separate satellite systems to provide services in this market because most
foreign telecommunication carriers are Signatories of INTELSAT and have no incentive to let
independent satellite companies provide service in their countries bypassing the INTELSAT
system. PanAmSat agrees with AT& T's argument.?® AT& T contends that using separate
satellite systems is uneconomic because it would cost a thin route market country approximately
$7 million to construct new satellite antennas and associated equipment to communicate with an
independent satellite system. Comsat disagrees that such an investment is uneconomic, stating
that countries within this geographic market will ultimately be required to make such
Investments to support their economic growth and that innovative high-powered beams allow
for smaller, lower-cost ground terminals.®

124. We agree that Comsat's satellite system competitors encounter difficulty providing a
full range of telecommunications services in foreign markets where the monopoly
telecommunications service provider isan INTELSAT Signatory. Foreign INTELSAT
Signatories clearly have an interest in maintaining satellite traffic on INTELSAT facilities so
that they can continue to earn areturn on their investment in the INTELSAT system, and the
related ground segment infrastructure required to communicate with INTELSAT satellites.
Therefore, the return a Comsat satellite system competitor and aforeign Signatory could expect
from service to aforeign market would need to be sufficient to justify the investment in
terrestrial infrastructure required for communication with an independent satellite system.
According to PanAmSat, thin route market countries account for one-third of the world's
population and represent economically and competitively significant markets for U.S. separate
satellite systems.®® We are not persuaded by AT& T's argument that the cost of building the
terrestrial infrastructure for communicating with independent satellite systems is a significant
factor constraining such systems from providing switched voice, private line and other

263 Commentsof AT&T at 2.

264 Reply Comments of PanAmSat at 19.

265 Response of Brattle Group at 10.

266 Declaration of Leonard Waverman at 7.
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telecommunications services to the thin route market. If the potential market returns justify the
cost, separate satellite systems will bear the cost of constructing such infrastructure. Therefore,
factors other than the cost of constructing ground infrastructure appear to be limiting separate
satellite systems from providing service in this market.

125. AT&T aso suggests that Comsat's direct accessto INTELSAT provides Comsat
with a cost advantage for switched transit service because Comsat can offer INTELSAT services
for alower price.® For example, Teleglobe, Canada's INTELSAT Signatory, offers transit
services to Latin American countries at a rate of between $400 and $600 per month (close to its
INTELSAT cost), but AT&T's cost of obtaining capacity from Comsat is $700 per month.”®
Comsat claims that switched transit service is competitive because other Signatories compete
with Comsat to provide international switched transit circuits®® AT&T and other U.S. carriers
are able to provide switched transit service from the U.S. using Teleglobe link to INTELSAT.
The record does not, however, contain any evidence regarding how competitive Teleglobe's
prices are for switched voice and private line service to thin route market countries. We
presume its prices also include the costs of the U.S.-Canada link. Consequently, based upon the
evidence presented in the record we are unable to conclude that Teleglobe provides a
competitive alternative to Comsat for U.S. customers desiring switched voice and private line
service to thin route market countries.

126. Finaly, Comsat claims that its uniform pricing policy resultsin competitive rates to

thin route market countries.”® In the August 1996 Order, the Commission expressed a concern
that Comsat's volume discounts could be structured in such away that customers using Comsat
for service in this market could be paying higher rates than customers using Comsat for service
to the thick route market . PanAmSat raises a similar concern in this proceeding.?* The record
lacks sufficient data for us to make afinding regarding the competitiveness of Comsat's ratesin
the switched voice and private line thin route market. We remain concerned, however, that the
effect of Comsat's uniform pricing policy and volume discounts may be that some of its thin
route market customers pay higher rates for switched voice and private line service than do thick

267 Id. at 10.

268 Comments of AT& T at 10.

269 Response of Brattle Group at 11.

210 Id. at 12-13.

an Declaration of Leonard Waverman at 6.
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route market customers.”®

127. Asaresult, we find that Comsat through INTELSAT retains a significant cost
advantage over other U.S. authorized carriers in the provision of switched voice and private line
service to the thin route market .

(iv) Size and Resources

128. Asan INTELSAT Signatory, Comsat can offer the full range of INTELSAT's
services to 142 member countries, 44 percent of which are in the thin route market. Comsat's
competitors in the switched voice and private line service markets lack access to most countries
in the thin route market for the provision of these services. Comsat suggests that the
Commission forbear from regulating the company as a dominant carrier in this market, in the
same way that the Commission suspended dominant carrier regulation of AT&T to those

markets where AT& T was the sole facilities provider.”® In the AT& T International Order, we
forbore from regulating AT& T as a dominant common carrier in four markets where AT& T had
100 percent market share but where there was evidence that: (a) more than one U.S. facilities
based carrier would soon enter the market; (b) there were no evident substantial barriersto entry;
(c) tariffed rates to these markets were not out of line with tariffed rates to other international
locations; and (d) the total billed minutes to these four markets represented less than .0025
percent of the total U.S. outgoing minutes, which we found to be a de minimis amount of
traffic.?

129. The countriesin the thin route market that Comsat serves can be distinguished from
the four countries found to be de minimisin the AT& T International Order. The thin route
market consists of 63 countries, not just four countries that AT& T served when we forbore from
dominant carrier regulation in the AT& T International Order. These countries represent
approximately 10 percent of total international traffic to and from the U.S, as opposed to only a
de minimis percentage of the traffic as was the case in the AT& T International Order.?”
Moreover, substantial barriers to entry continue to exist within thin route market countries and

212 See infra Y] 145-46.

213 Comsat Petition at 41.

274 See AT& T International Order 11 96-97.

275 Reply of Comsat at 30.
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most did not make any commitments under the WTO Agreement. Thus, the entry of additional
service suppliersinto this market is uncertain.?”® Consequently, we find that the 63 countries
making up the thin route market served by Comsat are neither de minimis nor sufficiently served
by other U.S. authorized carriers. Asaresult, Comsat's Signatory status and unique access to
these countries viathe INTELSAT system enable it to offer switched voice and private line
services there, while its competitors cannot. Therefore, we conclude that Comsat has market
power and remains dominant in the provision of switched voice and private line service to the
thin route market.

f. Summary

130. Thereis sufficient evidence in the record to conclude that substantial competition
exists among the participants in the provision of switched voice and private line service to the
thick route market, full-time video service in all geographic markets, and occasional-use video
service in the occasional-use multiple carrier market. Today, although Comsat is not providing
earth station services, we find that sufficient competition exists in this market aswell. For these
reasons, Comsat no longer possesses market power in these markets. Therefore, we reclassify
Comsat as a hon-dominant common carrier in the provision of switched voice, private line, full-
time video, occasional-use video and earth station services to these markets. We conclude that
these markets are competitive and hereafter collectively refer to them as the "competitive
markets."

131. Inview of our finding to reclassify Comsat as a non-dominant common carrier in the
provision of INTELSAT servicesin competitive markets, we find that elimination of rate of
return regulation for these servicesisjustified. In acompetitive environment, such continued
regulation is not needed to encourage competitive prices once Comsat is no longer dominant.
Competition, rather than rate of return regulation, provides Comsat with an incentive to reduce
costsin order to earn greater profits. Reduced costs eventually will benefit rate payersin the
form of lower rates. Moreover, eliminating rate of return regulation for Comsat is consistent
with our treatment of AT& T when it was declared non-dominant.?”” In that decision, we not
only freed AT& T from price cap regulation for its residential international switched voice
service, but also removed the last vestiges of rate of return regulation such as the requirement
that it submit cost support data. We took this action based on our finding that AT& T no longer
had market power in international telecommunications markets. We, therefore, will eliminate

276 Bolivia, Cote d'lvoire, Ghana, Mauritius and Senegal have made commitments under the WTO

Agreement.

2 See AT&T International Order 7 99.
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rate of return regulation for Comsat's switched voice, private line, full-time video, occasional-
use video and earth station services in competitive markets.

132. The record, however, does not support afinding that switched voice and private line
service to the thin route market and occasional-use video service to the occasional-use single
carrier market are substantially competitive. 1n these markets, Comsat continues to possess
market power. These findings are consistent with our recent decisions analyzing the state of
competition in these markets.”® Accordingly, we deny Comsat's request for reclassification as a
non-dominant common carrier in the provision of switched voice, private line and occasional-
use video services to these markets. We conclude that these markets are not competitive and
hereafter collectively refer to them as the "non-competitive markets.”

133. PanAmSat filed a petition for reconsideration of the Commission's August 1996
Order, which granted streamlined tariff relief for Comsat's switched voice and private line

services, and an application for review of the International Bureau's August 1997 Order, which
granted streamlined tariff relief for Comsat's full-time video and occasional-use video
services.?”

134. Comsat opposed PanAmSat's requests for review of these decisions.”® The
Commission affirms its decision in the August 1996 Order and the International Bureau's
decision in the August 1997 Order. We believe that the August 1996 Order and this Order are

278 See, e.g., August 1997 Order §37; August 1996 Order  21; International Competitive

Carrier Order 1 68.

279 In the Matter of Comsat Corporation Petition for Partial Relief From Current Regulatory

Treatment of Comsat World Systems' Switched Voice, Private Line, and Video and Audio
Services, Petition for Reconsideration of PanAmSat, RM-7913, filed September 16, 1996 and
PanAmSat Reply to Comsat's Opposition, filed February 11, 1997; In re Petition of Comsat
Corporation For Partial Relief from the Current Regulatory Treatment of Comsat World
Systems Video and Audio Services, Application For Review, filed September 15, 1997.

280 In the Matter of Comsat Corporation Petition for Partial Relief From Current Regulatory

Treatment of Comsat World Systems' Switched Voice, Private Line, and Video and Audio
Services, Opposition of Petition for Reconsideration, 1997, RM-7913, filed January 30, 1997;
In re Petition of Comsat Corporation For Partial Relief from the Current Regulatory Treatment
of Comsat World Systems' Video and Audio Services, Opposition to Application For Review,
filed September 30,1997.
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consistent with the pro-competitive, de-regulatory national policy framework designed to open
telecommunications markets to competition established in the Telecommunications Act of
1996.%%' These Commission actions are authorized and serve to limit the application of
unnecessary regulation where competition would serve as a better regulator.®®® We find that the
specific concerns raised by PanAmSat regarding the Commission's definition of the switched
voice market in the August 1996 Order, and the International Bureau prejudging Comsat's

Petition by issuing its August 1997 Order based on an incomplete record, are rejected by our
findingsin this Order. Accordingly, we deny PanAmSat's petition and application.

B. Forbearance

135. In the event that we deny Comsat's request for reclassification as a non-dominant
carrier, Comsat urges us to exercise our forbearance authority under Section 10 of the
Communications Act.”®® In effect, Comsat requests forbearance from the Commission's
dominant carrier regulations and rate of return and structural separation requirements, despite
continued dominant carrier status.”® As discussed in Section A above, we find Comsat non-
dominant in the provision of switched voice, private line, full-time video, occasional-use video
and earth station services to the competitive markets. Asaresult of finding Comsat non-
dominant to these markets, Comsat no longer is required to comply with the Commission's
dominant common carrier tariff rules and rate of return regulations to these markets. Finally, we
also grant Comsat's request that we eliminate the Commission's structural separation
requirements as they apply to Comsat for all markets, as discussed in Section D below.

136. Asdiscussed in Section A, we aso find Comsat dominant in the provision of
occasional-use video service to non-competitive markets and switched voice and private line
service to thin route markets. Consequently, we will treat Comsat's forbearance request as one

281 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 to be codified at 47

U.S.C. § 151 et seq

282 The Commission has granted other dominant common carriers streamlined tariff relief under

the Communications Act and the Commission's dominant carrier tariff rules. See In the Matter
of Section 402(b)(1)(A) of the Telecommunications Act of 1996, Report and Order, 12 FCC
Rcd 2170, FCC 97-23 (1997)(permitting local exchange carriersto file tariffs on 7 days notice
for rate decreases and 15 days' notice for rate increases or changes in service terms).

283 Comsat Petition at 6; Reply of Comsat at 1.

284 Id. at 1.
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for forbearance from enforcement of Sections 61.58 and 61.38 of the Commission's Rules and
the streamlined tariff requirements imposed on Comsat in the August 1996 Order and August

1997 Order ("Comsat's forbearance request™) with respect to the markets in which Comsat
remains dominant. In ng Comsat's forbearance request, we consider its proposalsto: (@)
cap its rates in these dominant markets for three years at their current levels and to file tariffs on
14 days notice (for rate increases or reductions in service terms) after the expiration of the three-
year period;?® (b) continue uniform pricing on all geographic routes;® and (c) establish a
sunset date of January 1, 2000 for ending dominant carrier regulation of Comsat. %’

137. We deny Comsat's forbearance request with respect to the markets in which it
remains dominant: the provision of switched voice, private line and occasional-use video
service to non-competitive markets. The record indicates that Comsat remains dominant
because it isin most cases the sole provider of these services to and from these markets for U.S.
consumers. Absent competition and dominant carrier regulation in these markets, Comsat
would be free to increase or maintain its current rates. Although the price cap proposed by
Comsat freezes rates in these markets for three years, the record does not support a finding that
this price cap proposal is consistent with the Communications Act. Therefore, we find that
Comsat fails to satisfy the explicit requirements of Section 10 of the Communications Act.®
Consequently, Comsat continues to be subject to dominant common carrier regulation in the
markets in which it remains dominant.

1. Authority to Act on Comsat's Forbearance Request

138. Comsat's separate system satellite competitors argue that the Commission lacks the
authority to forbear from regulating Comsat as a common carrier under Title 11 of the
Communications Act because the Satellite Act requires that Comsat be regulated as a common
carrier fully subject to the provisions of Titles Il and |11 of the Communications Act.”*® They
contend that forbearance from dominant common carrier regulation would conflict with
Congress's mandate that Comsat be "fully subject to" common carrier regulation under the

285 Reply of Comsat at 29.

286 Id. at 2.

287 Comsat Petition at 29-30.

288 Seeinfra 11 141-166.

289 Comments of PanAmSat at 5-6; Comments of Independents at 3-4.
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Satellite Act and that the Satellite Act's provisions govern to the extent they are inconsistent
with those of the Communications Act.

139. Wefind that the Commission has the authority to address Comsat's forbearance
request under Section 10 of the Communications Act and that our exercise of this authority is
consistent with the provisions of the Satellite Act. We treat Comsat's request as one for
forbearance from enforcement of Sections 61.58 and 61.38 of the Commission’'s Rules and the
streamlined tariff requirements imposed on Comsat in the August 1996 Order and August 1997
Order with respect to those markets in which Comsat remains dominant. Comsat does not,
however, request forbearance from the specific provisions of Title 11 of the Communications Act
regulating common carriers. For example, as a common carrier, Comsat must file rates pursuant
to Section 201 of the Communications Act and the Commission retains jurisdiction to suspend
and investigate tariffs, prescribe just and reasonable charges and hear complaints filed against
Comsat.”® These and all other provisions of the Communications Act will continue to apply to
Comsat regardless of our decision with respect to Comsat's forbearance request. Consequently,
we find that our consideration of Comsat's forbearance request is not inconsistent with the
Satellite Act's requirement that Comsat be fully subject to the provisions of Title Il of the
Communications Act.

2.  Reguirements of Section 10

140. Section 10 of the Communications Act requires the Commission to forbear from
applying any regulation or any provision of the Communications Act to a telecommunications
carrier or telecommunications service in any or some of its or their geographic marketsif the
Commission determines that certain conditions are satisfied.** Under subsection (a), the
Commission shall forbear from applying any regulation or provision of the Act "...if [it]
determines that ---

(1) enforcement of such regulation or provision is not necessary to ensure that the
charges, practices, classifications or regulations by, for, or in connection with that
telecommunications carrier or telecommunications service are just and reasonable
and are not unjustly or unreasonably discriminatory;

(2) enforcement of such regulation or provision is not necessary for the protection of

290 See 47 U.S.C. §8§ 204-209.

201 Id. § 160.
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consumers; and

(3) forbearance from applying such provision or regulation is consistent with the public
interest."**

"In making the determination under subsection (a)(3), the Commission shall consider whether
forbearance from enforcing the provision or regulation will promote competitive market
conditions, including the extent to which such forbearance will enhance competition among
providers of telecommunications services. If the Commission determines that such forbearance
will promote competition among providers of telecommunications services, that determination
may be the basis for a Commission finding that forbearance is in the public interest."*

3.  Application of Section 10 Requirements

141. The Competitive Telecommunications Association supports interim forbearance
relief for Comsat subject to Comsat's compliance with Comsat's proposals to cap its rates and
maintain uniform pricing along all geographic routes.”® AT&T and the Networks oppose
granting Comsat's forbearance request with respect to service to the non-competitive markets,
arguing that these markets are not yet subject to effective competition.?®

142. We deny Comsat's forbearance request with respect to the provision of switched
voice, private line and occasiona -use video services to non-competitive markets. We find that
our current dominant common carrier tariff rules and regulations applicable to Comsat's services
in these markets remain necessary to ensure that Comsat is charging just and reasonable rates in
the absence of competitive pressures in these markets; to protect consumers in the future from
paying rates that are not just and reasonable for services in these markets; and to be consistent
with the public interest. In light of Comsat's continuing dominance to these markets,
forbearance from the Commission's dominant common carrier tariff rules would not be in the
public interest.

a  Just and Reasonable Rates

292 Id. § 160(a).

293 Id. § 160(b).

294 Comments of Competitive Telecommunications Association at 1-2.

295 Comments of AT&T at 2; Comments of Networks at 9.
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143. As set forth above, the Communications Act requires the Commission to grant
Comsat's forbearance request if it determines that the three statutory criteria are satisfied.”® The
first criterion requires that we determine that enforcement of Sections 61.58 and 61.38 of the
Commission's Rules and the streamlined tariff requirements imposed on Comsat in the August
1996 Order and August 1997 Order are not necessary to ensure that charges, practices,
classifications or regulations by Comsat are just and reasonable and are not unjustly or
unreasonably discriminatory.®’ Comsat contends that its rates are just and reasonable because
its customers would move their traffic to the unutilized capacity on competing facilitiesif it
charged rates above competitive levels®® Comsat proposes capping its rates for three years at
current rates in those markets where it is dominant. Comsat states that it charges a customer the
same rate for service to competitive and non-competitive markets. Comsat refersto this as
geographic rate averaging or uniform pricing. Asaresult, Comsat contends, non-competitive
market customers receive the benefits of competitive rates.

144. We are unpersuaded by Comsat's argument that its rates should be deemed just and
reasonable. We believe that enforcement of the Commission's dominant carrier tariff rulesis
necessary because Comsat's customers may not switch to other providersif Comsat charges
rates above competitive levels. In competitive markets, other service providers possess
sufficient unutilized capacity enabling Comsat's customers to switch if Comsat were to charge
non-competitive rates. On the other hand, in non-competitive markets, we find that enforcement
of the Commission's dominant carrier tariff rulesis necessary to ensure that Comsat's rates are
just and reasonable with respect to the provision of switched voice, private line and occasional-
use video service. Asthe dominant provider to these markets, in most instances, U.S.
consumers or authorized carriers must use Comsat for switched voice, private line and
occasional-use video services to and from the U.S. market. U.S. consumers and authorized
carriers are unable to switch to alternative suppliers because there are none. The only unutilized
excess capacity to these markets to and from the U.S. is controlled by Comsat through
INTELSAT. Due to the absence of price competition and choice among service providersin
dominant markets, enforcement of the Commission's dominant carrier tariff rules and rate of
return regulation is necessary to ensure that Comsat continues to charge just and reasonable
rates in these dominant markets.

145. We are not convinced that Comsat's proposal to cap its current tariff rates and

296 See 47 U.S.C. § 160.

297 Seeid. §160(a)(1) and (2).
298 Comsat Petition at 21.
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continue uniform pricing along all geographic routes results in competitive market rates for
switched voice, private line and occasional-use video service in non-competitive marketsis
sufficient, absent enforcement of our rules, to ensure that rates are just and reasonable. The
steep decline in Comsat's market share for switched voice, private line, full-time video and
occasional-use video services in competitive markets rai ses some concern about Comsat's
rates.®® During this period of decline, Comsat has been uniformly pricing its INTELSAT
services, but it generally has not lowered its INTELSAT tariff ratesin either competitive or non-
competitive markets.*® Thus, Comsat's declining market share may be attributable to charging
tariff rates above competitive levels in competitive markets. Moreover, Comsat offers high
volume and large users, such as AT& T and MCI, significantly discounted tariff and contract
rates for switched voice service. These discounted rates may reflect both the economies of scale
inherent in providing high volume service and increased pressure on Comsat to match the lower
rates offered by its competitors in competitive markets. It is unclear whether users seeking
service to non-competitive markets are in a position to take advantage of such discounted or
transaction rates or whether they generally must pay the higher non-discounted tariff rates.
Thus, Comsat's uniform pricing for switched voice service, even if adopted as a commitment,
would not necessarily lead to lower, more competitive rates for all users to non-competitive
markets. Without more justification, the record fails to support a finding that Comsat's price cap
and uniform tariff pricing proposals for markets where it remains dominant would ensure that
rates would be just and reasonable and not unjustly or unreasonably discriminatory.

146. Comsat's proposed rate caps are not sufficient to ensure that rates for its INTELSAT
services would remain just and reasonable and not unjustly or unreasonably discriminatory in
the future. Asaninitial matter, in 1997, the Commission considered and rejected a similar
proposal by U S West for regulating access service rates in the domestic market, because such a
rate freeze would not provide customers with any benefits from productivity growth, and so

299 Comsat's market share in the switched voice and private line markets has decreased from 70

percent in 1988 to 21 percent by the end of 1996 and Comsat concludes that its market share in
international video service markets has fallen from 80 percent in 1993 to less than 45 percent
in 1996. See 1997 Update at 1; Comsat Petition at 39, 42.

300 Comsat has not changed its digital switched voice service (IDR) ratesin six years (most of

Comsat's switched voice service customers use its digital switched voice service; Comsat has
reduced its analog switched voice service rates but fewer customers use this service). Comsat's
private line service (IBS) rates have not changed in two years. Comsat's full-time video service
rates have not changed since 1994 and its occasional-use video service rates have not changed
since 1995.
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would not strike a reasonable balance between the interests of ratepayers and stockhol ders.®*
Comsat has not suggested any reason to reach a different result in this proceeding. Furthermore,
the record in this proceeding is not adequate to enable us to develop a price cap regime that
would ensure that Comsat's rates for switched voice, private line and occasional-use video
service in non-competitive markets will be just and reasonable in the future. Specifically, there
are no data in the record regarding reasonably expected future productivity growth in Comsat's
provision of these services, and so we cannot determine what X-Factor would be appropriate. 3
In addition, there is nothing in the record regarding the appropriate number of price cap baskets,
or whether any service categories would be appropriate.®®

147. For the foregoing reasons, we conclude that enforcement of Sections 61.58 and
61.38 of the Commission's Rules, and the requirements set forth in the August 1996 Order and

August 1997 Order, remain necessary to ensure just and reasonable rates that are not unjustly
and unreasonably discriminatory.

b.  Protection of Consumers

148. The second criterion under Section 10 requires that we find enforcement of the

301 Price Cap Performance Review for Local Exchange Carriers, CC Docket No. 94-1, Fourth

Report and Order, 12 FCC Rcd 16642, 1 26 (1997) ("Price Cap Fourth Report and Order").
"Just and reasonabl€" rates have been defined as rates that strike a reasonable balance between
ratepayer and stockholder interests. See FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944).

302 See Price Cap Fourth Report and Order, 12 FCC Red 16642, 16693-98, 11 133-138. In the

price cap regulations we applied to AT& T and certain dominant local exchange carriers
("LECs"), the price cap index limits the weighted average of rate increases to the rate of
inflation minus the "X-Factor." Price Cap Fourth Report and Order, 12 FCC Rcd at 16643
(para. 7). The"X-Factor" is used to make annual adjustments to the price cap index to reflect
the margin by which a carrier subject to price cap regulation is expected to improve its
productivity relative to the economy as awhole. See 47 C.F.R. § 61.3(z). Currently, the X-
Factor imposed on LECs subject to price cap regulation is 6.5 percent. See Section 61.45(b)(1)
of the Commission's Rules, 47 C.F.R. § 61.45(b)(1).

303 In LEC price cap regulation, baskets and service categories are designed to prevent LECs from

shifting costs between services of different price elasticities of demand. See, e.g., Policy and
Rules Concerning Local Exchange Carrier Validation and Billing Information for Joint Use
Calling Cards, CC Docket No. 91-115, Second Report and Order, 8 FCC Rcd 4478, 11 23-24
(1993), recon. denied 8 FCC Rcd 8798, 1 23.
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regulation or provision unnecessary for the protection of consumers.®** For the reasons
discussed below, we find continued dominant carrier regulation of Comsat in the provision of
switched voice, private line and occasional-use video service in non-competitive marketsis
necessary for the protection of consumers.

149. We have found that price cap regulation can be a more effective means of regulating
service rates than rate of return regulation because it requires carriers to keep rates at reasonable
levels without creating perverse disincentives against increasing productivity. Once set, a price
cap should be increased or decreased based on several factors, including an appropriate X-
Factor, to ensure that both the carrier, in this case Comsat, and its consumers benefit from price
cap regulation relative to rate of return regulation. Because Comsat's proposed price caps lacks
an appropriate X-Factor for adjusting the price cap, we cannot be assured that consumers will be
protected. Moreover, the three year term of the proposed price cap provides Comsat with little
incentive to adjust rates downward to reflect increases in efficiency, productivity or other factors
bearing on rates in these markets. Because of these deficiencies, U.S. consumers might have to
pay higher rates under Comsat's proposed price cap than they would pay under a price cap that
was established with the appropriate X-Factor adjustments or under rate of return regulation.

150. For the foregoing reasons, we conclude that enforcement of Sections 61.58 and
61.38 of the Commission's Rules and the requirements set forth in the August 1996 Order and
August 1997 Order imposed on these services remain necessary to protect consumers.

c. Public Interest

151. Subsection (a)(3) of Section 10 sets forth the third criterion for forbearance. It
requires that we determine whether forbearance from applying a provision of the
Communications Act or regulation is consistent with the public interest.** In making this
determination, the Commission shall consider whether forbearance will promote competitive
market conditions, including the extent to which forbearance will enhance competition among
providers of telecommunications services.®

152. Comsat claims that continuing to regulate it as a dominant carrier resultsin

304 47 U.S.C. § 160(8)(2).
305 Id. § 160(8)(3).
306 Seeid. § 160(b).
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competitive distortions that do not serve the public interest.*” Comsat asserts that competitive
distortions include: continuing dominant common carrier regulation that will increase
regulatory costs that it must pass through in the form of higher rates to consumers; and a
competitive disadvantage arising from Comsat's compliance with dominant common carrier
tariff filing notice periods, which gives its competitors time to underbid its filed rates and limits
Comsat's ability to respond quickly and creatively to competition.®® Comsat requests that it be
automatically reclassified as non-dominant on January 1, 2000, unless evidence demonstrates
that forbearance relief has harmed consumers and competition in these markets.*®

153. Wefind that forbearance from Sections 61.58 and 61.38 of the Commission’'s Rules
and the streamlined tariff requirements imposed by the August 1996 Order and August 1997

Order would not be consistent with the public interest for several reasons. First, Comsat retains
market power in the provision of switched voice, private line and occasional-use video service
to non-competitive markets. Because Comsat is the dominant service provider to these markets,
the Commission's dominant carrier tariff rules and regulations serve to provide consumers with
prior notice of changesin Comsat's rates or service offerings in these markets. Such prior notice
Is necessary particularly in markets where there is a dominant service provider because it permits
consumers or the Commission to challenge potentially unlawful rates before they become
effective. We believe that the public interest in maintaining dominant common carrier
regulation under these circumstances outweighs the burdens that Comsat might experience by
complying with our dominant common carrier regulations in these markets. In addition, the
competitive distortions alleged by Comsat will not necessarily be present with regard to service
to non-competitive markets because non-dominant reclassification and the elimination of rate of
return with respect to competitive markets and the elimination of structural separation
requirements for INTELSAT services will significantly reduce its regulatory costs.

154. A second reason that forbearance from our dominant common carrier tariff rulesis
not consistent with the public interest is that Comsat's provision of switched voice and private
line service to non-competitive markets is not de minimis. This market constitutes
approximately 10 percent of international telecommunications service traffic, 20 percent of
Comsat's INTELSAT traffic, and seven percent of AT& T'stotal international switched traffic.**°

807 Comsat Petition at 28-29.

308 Reply of Comsat at 28-29.

309
Id.

310 Reply of Comsat at 32; Comments of AT&T at 9-10.
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The switched voice and private line non-competitive geographic market is not de minimis as it
was when we forbore from dominant common carrier regulation of AT& T's international
services along four, less dense routes.®™ We view the circuits provided by Comsat as the only
channels of telecommunications between U.S. consumers and countries in the thin route and
occasional-use single carrier markets. Moreover, unlikein the AT& T International Order, the
record indicates that competitive alternatives for switched voice and private line service to non-
competitive markets will not be available for consumers in the near future. Absent other
competitive alternatives, we find it is consistent with the public interest that Comsat's control of
these markets to and from the U.S. should continue to be subject to the current dominant
common carrier rules applicable to Comsat's provision of the relevant services.

155. A third reason we conclude that Comsat does not satisfy the requirements of
subsections (a)(3) and (b) of Section 10 is that forbearance from the Commission's dominant
common carrier tariff rules would be inconsistent with the public interest as long as two
competitive distortions persist from Comsat's relationship with INTELSAT. Currently, Comsat
isthe only carrier in the U.S. with direct accessto INTELSAT satellites. If U.S. authorized
carriers and users were permitted to obtain nondiscriminatory, contractual direct access to
INTELSAT satellites ("Level-3 direct access'), Comsat would no longer be the sole provider of
switched voice, private line and occasional-use video service in the non-competitive markets we
have identified.** Level-3 direct access would reduce Comsat's control in the U.S. over the

311 Cf. AT&T International Order 194 (the Commission granted AT& T's request for forbearance

from dominant common carrier regulation with respect to four countries where AT& T was the
only U.S. facilities-based provider because these countries had de minimis U.S. billed revenues
and minutes when compared to total U.S. billed revenues and minutes to al countries).

312 INTELSAT offersfour levels of direct accessto INTELSAT: (a) Level-1 direct access permits

acustomer to receive operational and technical information and attend global traffic meetings
as an operation representative; (b) Level-2 direct access permits a customer to meet with
INTELSAT management and staff regarding capacity availability, commercial and INTELSAT
tariff matters; (c) Level-3 direct access permits a customer to enter into a contractual agreement
with INTELSAT for ordering, receiving and paying for INTELSAT space segment capacity at
the same rate that INTELSAT charges its Signatories; no investment in INTELSAT is required
and the Signatory would continue to earn arate of returnin INTELSAT facilities used by

direct access customers; and (d) Level-4 direct access permits a customer to enter into the same
contractual agreement with INTELSAT as a Level-3 direct access customer but also allows a
user or carrier to make a capital investment in INTELSAT in proportion to that customer's
utilization of the INTELSAT system and subjects a customer to the same financial obligations
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supply of INTELSAT satellite capacity serving non-competitive markets and thereby reduce
Comsat's market power in these markets. Level-3 direct access also gives U.S. authorized
carriers and users a choice between using Comsat or accessing INTELSAT directly to serve
these markets. More suppliers of service to these markets spurs competition among
telecommuni cations service providers which promotes competitive market conditions. Such
competitive conditions create the potential for price competition, service quality improvements
and innovation and would serve the public interest.® In addition, unlike any of its
competitors, Comsat uniquely benefits from immunity from suit and legal processin the U.S.
arising from its status as the U.S. Signatory to INTELSAT. Comsat's immunity givesit an
incentive to engage in potentially anticompetitive behavior unilaterally or with other market
participants. An appropriate waiver by Comsat of its immunity would eliminate this
anticompetitive incentive and promote competitive conditionsin al marketsin which it
competes.

156. In any event, shortly we will initiate a proceeding to explore the legal, economic and
policy ramifications of direct access. Although our action today does not require direct access to
INTELSAT or awaiver by Comsat of itsimmunity, we believe that if Comsat voluntarily were
to: (@) authorize other U.S. authorized carriers and users to obtain Level-3 direct access to
INTELSAT satellites for the provision of switched voice, private line and occasional-use video
service in non-competitive markets and such carriers were, in fact, permitted to obtain such
Level-3 direct access on nondiscriminatory terms and conditions; and (b) make an appropriate
waiver of itsimmunity from suit and legal processin the U.S., such steps would serve to
promote competitive market conditions in the markets in which Comsat remains dominant. We
would consider these actions favorably in our analysis of any forbearance request by Comsat.

157. Direct access currently is not available inthe U.S. By contrast, 76 countries permit
other users to obtain contractual direct accessto the INTELSAT system, which enables them to
secure service from INTELSAT directly rather than through Signatories.®* Eighteen countries

under the INTELSAT Operating Agreement as Signatories. Level-1 and Level-2 direct access
do not, however, permit users or carriers to access INTELSAT satellites other than through a
Signatory.

313 Commenters argue that direct access would result in benefits to U.S. consumers and authorized

carriers. See Satellite Users Coalition Letter.

314 See "The Legal Authority of the Federal Communications Commission to Authorize Direct

Accessto the INTELSAT System" at 2, dated March 6, 1998, filed by the Satellite Users
Coadlition.
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permit non-Signatories to invest in INTELSAT.*® We are not persuaded by Comsat's
contention that direct accessin the U.S. will somehow delay or undermine U.S. influence in
achieving aprivatized INTELSAT. Level-3 direct access would neither dilute Comsat's voting
power on the INTELSAT Board of Governors nor give Level-3 direct access customers the right
to participate in the INTELSAT governance process. Level-3 direct access customers merely
would have a contractual relationship to acquire service directly from INTELSAT. In addition,
Comsat like any other company facing new competition, must control its costs to remain
competitive. However, we are cognizant of Comsat's concern that it would not be adequately
compensated for costs it incursin carrying out its statutorily-imposed official Signatory
functionsif U.S. authorized carriers and users were permitted direct accessto INTELSAT
satellites. Therecord in this proceeding lacks specific information regarding these special costs.
We will consider thisissue in the proceeding on direct access that we will initiate. Similarly, in
the direct access proceeding, we will consider PanAmSat's concern that permitting direct access
to INTELSAT would permit afully immune INTELSAT to operate at the retail level inthe U.S.
without any legal or regulatory constraint.®°

158. INTELSAT and its Signatories, including Comsat, enjoy three categories of
immunities: immunity from jurisdiction, which prevents courts from considering lawsuits of
any type against INTELSAT; archival and testimonial immunity, which protects INTELSAT
from being compelled to provide documents or testimony of its employees; and immunity of
assets, which prevents courts from enforcing monetary judgments against INTELSAT. In Alpha

Lyracom Space Communications v. Comsat Corp., the court found that Comsat was a
"representative of the Parties’” under the Headquarters Agreement and, therefore, was immune
from any type of suit and legal processin the U.S. for actstaken in its official capacity asa
Signatory but not for those actions taken in its role as a common carrier.’

159. Comsat maintains that its immunity is limited to its Signatory activities which are

315 Id. at 2, n.3.

316 Reply Comments of PanAmSat at 3.

317 See Alpha Lyracom Space Communications v. Comsat Corp., 968 F. Supp. 876, 887 (S.D.N.Y.

1996) ), aff'd, 113 F.3d 372 (2d Cir. 1997). See also Headquarters Agreement between the
Government of the United States of America and the International Telecommunications
Satellite Organization, effective November 24, 1976 (the "Headquarters Agreement™) that
providesthat INTELSAT and the representatives of the parties and of the Signatories shall be
immune from suit and legal process relating to acts performed by them in their official capacity
and falling within their functions, except as such immunity iswaived by INTELSAT.
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subject to the U.S. government's instructional process and that it has no antitrust immunity in its
role as a common carrier competing head-to-head with its competitors in the marketplace.*®
PanAmSat states that if Comsat's immunity is as inconsequential as it contends, then the
company should be amenable to waiving it.*